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PETITION FOR WRIT OF ERROR AND SUPERBEDE.AB 
- -
To the Honorable Chief J~~stice and Justices ofthe'Supreme 
Court of Appeals of Virginia: · · ,, · · · . . 
J...~.·Bromin Baking ·Company; Incorpora:ted, by this petition, 
respectfully represents th"at it is· aggrieved by a final judg-
ment entered by the Circuit Court of Chesterfield County on 
January 19th, '1935, in a certain action at law by ~otice of 
motion for judgment wherein Ada v: West, Adri:tinistratrix 
of Eugene W. West, deceased, is plaintiff and the petitioner 
is defendant. · The said judgment, .of which the petitiolu~r 
complains, was rendered in· favor of the plaintiff in the smn 
of 'Five Thousand Dollars ($5,000.00) with interest thereon 
from N oveinber ·16th, 1934, until paid, together with the plain.! 
tiff's taxable costs expended. · · · · · ~-
. Tlie petitioner is advised- that errors to its ·prejudice· were 
committed by tlie tria] court such as warrant and call for .a 
r.eview and' reversal of said- jud~ent, and a wit_ 0~ error 
and supersedeas by this court are, therefore, pr-ay.ed· .for. .· 
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With the petition, in which the parties are referred to as 
plaintiff and defendant in accordance with the position occu-
pied by them respectively in the trial court, is submitteq a 
transcript of the record in the court below together with cer-
tain original ex;hibits, certified to this court, consisting · of 
pictures and plats of the scene of the accident involved in 
the case. 
THE CASE BRIEFLY STATED. 
The accident involved in this case occun·ed on September 
19, 1934, at a point on the Richmond-Petersburg Pike (U. S. 
Route No. 1) known as Bellwood. Between Richmond and 
Bellwood the Pike is a double-drive highway consisting of 
two paved lanes separated by a space on which is laid the 
track of an interurban electric line, each lane being desig-
nated for one-way traffic. From Bellwood south there is a 
single wide pavement, marked off into three traffic lanes. 
The accident occurred just at the point where the single pave-
ment and the double driveway join. 
The Bromm truck, driven by its regular driver, Duncan, 
was proceeding in its right-hand traffic lane northwardly to-
ward Richmond at the reasonable speed of about 35 miles 
per hour. The road ahead presented a clear, unobstructed 
view. The driver was keeping a proper lookout and haq his 
truck under reasonably complete control. It was a br1ght7 
clear day. 
As the Bromm truck approached the point where the single 
pavement divided into the two separated pavements, an au-
tomobile proceeding sout.hwardy (i. e. approaching from the 
opposite direction) also arrived at that point at about the 
same time. 
The sketches of the scene of the accident filed in evidence 
by both the defendant and the plaintiff as Exhibits No. 6 
and No. 4, respectively, as well as the photographs of the 
highway at that point (Exhibits Nos. 2 and 3), all certified 
and presented with this petition, show that the vehicle pro-
ceeding northwardly continues from the single pavement on 
to the northbound lane qf the double-drive in a straight line, 
without the necessity for deflecting its line of travel either 
to right or left. On the contrary, the vehicle proceeding 
southwardly must vary its course by bearing first to the 
left and then back again to the right in order to proceed from 
the southbound lane of the doub1e-drive on tq the single 
pavement. Southbound traffic does all of the turning from 
a straight line necessary in order to eliminate the unpaved 
space between the two· driveways. 
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. As the Bromm truek approached that point of junction on 
its proper side of the three laned single pavement the other, 
southbound car began the necessary bearing to its left at that 
junction point of the two separated lanes. That car continued 
to bear to its left and failed to execute the further compen-
sating bend to its right necessary in order to straighten out 
Qn its right-hand lane of the single pavement. It consequently 
bore into the path of travel of the northbound Bromm truck 
and into the line of travel designated solely for its use. 
When the southbound car ''headed right directly towards'' 
the Bromm car proceeding north and on to the latter's side 
of the road, it became apparent to Duncan, the driver of the 
Bromm truck, that he must get out of its way or be struck. 
Duncan did swerve his truck suddenly to the right to avoid a 
collision otherwise inevitable, and, being already in his right-
hand lane, the movement carried his truck onto the shoulder 
.of the highway. · 
Just south of the point of the accident, some 500 or more 
feet, was the ·newly constructed bridge over the Seaboard 
Air Line Railway. This overpass had just been opened to 
the public. The old road bearing to the right had not yet 
been closed. The fills were yet soft and the shoulders, four 
or five feet wide, consisted of ne·w dirt. As the truck ran 
-onto this shoulder, its driver instantly attempted to straighten 
the truck out on the shoulder in order to avoid going over 
the embankment. This was necessarily accomplished by a 
second sudden swerve of 'the truck, this time to the left. 
At this moment, and because of that. second sudden and 
unexpected movement of the truck, Duncan's nephew ·and 
helper, riding in the seat with him, lost his balance and be-
gan to fall out of the truck on the right. Duncan grabbed 
for him, at first with his right hand, and them, realizing that 
to be ineffective, with both hands. The boy, nevertheless, 
fell out of the truck altogether, suffering a broken foot which 
remained in a plaster cast for some eight weeks. In grabbing 
for the boy, Duncan, the driver, of course, lost his own bal-
--ance for a moment a.nd momentarilv lost control of his truck. 
Just as the driver was attempting to regain his balance 
and also control of his truck, he· saw two men standing at 
the side of the highway in front of him. These men ''seemed 
to be paralyzed'' by the situation, apparently fascinated by 
the impending disaster. Duncan jerked his truck to the left 
in the effort to avoid the men but struck them with the right 
front of the truck. The truck, with this second movement, 
went back onto the pavement, across the eighteen foot north-
bound lane of the double-drive, and stopped between the 
street car track and the northbound lane, slightly north of 
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.the point ~~~€ the single pavement stops and the double-
. drive begins. 
. ·The· total· distance travelled by the truck after its right 
wheel fir~t left the pavement was 56 steps of a "little short 
'fellow'' (R., p. 19). There is .no accurate proof as to where 
on that :line of travel the plaintiff's decedent was struck. It 
is claimed~ that he was standing at a post hole at the extreme 
northwest corner of the property of the plaintiff, repairing 
a fence,· when struck. The right wheel track of the truck 
veered sharply to the· left at that point. The distance from 
that post hole back to where the track first left the concrete 
was said to·be 99 feet.· It was in that distance that the sev-
eral calamities above stated were happening to the driver 
of the Bromm truck. · · . 
Both men were killed. 
Duncan, the driver ·of the Bromm truck, his helper, Walter 
Duncan, who was thrown out of the truck by the sudden move-
ment made necess~ry. to avoid the sotl.thbound ear, and E. F. 
Hughes and ·c. H. Rice, the driver and o'vner respectively of 
a truck immediately following the Bromm truck; were the only 
eye-witnesses of . .the accident. Their respective accounts o~ 
the accident are all as stated above. ·There is no evidence 
whatever contradicting any of them, nor is there any other 
theory offered by the plaintiff as a. cause· for the occurrence. 
{R., pp. 140-159, 160-165, 185-193, 196-204.) 
The plaintiff's evide~ce discloses that, immediately upon 
the arrival on the scene of State· Police Officer Moody, Dun-
·can, the driver of t}le Bromm truck, reported to him that he 
was driven off ,the road by a car ''coining off of the south-
bound lane onto the three.:. way· road'' ( R., pp. 40-41). 
That car was not identified, and, though the entire cause 
of the calamity which followed, it continued on its way ap-
parently in ignorance· of that fact. 
·On those undisputed facts the defendant took the position 
throughout the trial, and now ·contends, that, as a matter 
of law, it was not guilty of any negligence proximately caus-
ing or concurring to cause the death of the plaintiff's de-
cedent; that, ·so far as it was concerned, the accident was 
unayoidable. · · 
THE ASSIGNMENTS OF ERROR. 
· The defendant assigns the following as the successive er-
rors committed by the trial court to its prejudice: 
·1~ .·The court erred in overruling the defendant's motion 
·to strike the ·plainti.ff,.s evidence, ma~e hoth at the conclusion 
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of the plaintiff's evidence in chief and renewed at the con-
clusion of all the evidence. 
. 2. The court erred in the granting of certain instructions 
asked for by the plaintiff. 
3. The court erred in overruling the defendant's motion 
to set aside the verdict of the jury and to enter up judgment 
for the defendant notwithstanding the verdict on the grounds 
~tated. 
4. The court, failing to enter judgment for the defendant, 
erred in overruling the defendant's alternative motion to set 
aside the verdict of the jury and to grant the defendant a new 
trial on the grounds stated. 
5. The court erred in entering judgment for the plaintiff 
on the verdict of the jury. 
The errors assigned lend themselves naturally to consid-
eration in two groups, nam·ely, those relating to the defend-
ant's contention that it is entitled on this record to a judg-
ment in its favor as a matter of law, and those directed to 
is al.terna.tive contention that, in any event, it should have 
been granted a new trial. 
THE DEFENDANT IS ENTITLED TO A JUDGMENT 
IN ITS FAVOR ON THE EVIDENCE AS A 
MATTER OF LAW. 
The assignments of error embraced under this head are-
the trial court's refusal to strike the plaintiff's evidence be-
fore verdict, and its subsequent refusal after verdict to set 
aside that verdict and to enter judgment for the defendant. 
These are, in effect, the same error and are based upon the 
same grounds stated. · 
The defendant's assertion of its right to a judgment in 
its favor on this record is predicated on the ground that the 
verdict is without evidence to support it and is contrary to 
the evidence and the law applicable thereto (R., p. 225). ·The 
g-round for that contention is the same as was stated in sup-
port of the motion to strike the plaintiff's evidence, namely-
that the plaintiff had failed to establish any negligence what-
ever on the· part of the defendant as a proximate cause of 
the death of the plaintiff's decedent (R., pp. 118-123, 214). 
NEGLIGENCE OF. THE DEFENDANT NOT ESTAB-
LISHED BY THE EVIDENCE. 
We confidently submit that there· is no conflict whatever 
in the evidence as to how the accident occurred. 
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There were only four persons who were in a position to 
tell how it occurred. These were the driver of the truck, 
his helper riding on the truck with him, and the two ·men 
riding in a truck immediately following the Bromm truck. 
These latter saw the entire happening from beginning to end. 
The accounts of these four witnesses do not vary in any es-
sential detail as to what occurred. They are not contradicted 
by any witness nor by a.ny fact established in evidence (R., 
pp. 140-159, 160-165, 185-193, 196-204). 
It is undisputed that the Bromm truck was driven off the 
road by another automobile proceeding in the opposite direc-
tion; that, as a direct and immediate result, the helper was 
thrown out of the truck; that, in attempting to grab and hold 
the helper, the driver lost his balance and momentarily lost 
control of his truck; that he regained control of his truck as 
quickly as could be done under the circumstances and at-
tempted to avoid the two men then seen standing at the side 
of the highway, but was unable to do so. 
These are the simple facts of the case. 
The plaintiff has not, we submit, proved any act of negli-
gence on the part of the driver of the Bromm truck as the 
proximate cause of her decedent's death. There is, we sub-
mit, no evidence in this record of any such act of negligence 
on the part of the defendant's driver. No fact has been 
pointed out even indicating that the driver did not act as a 
reasonably prudent person would have done under the ad-
mitted series of emergencies with which he was confronted. 
The plaintiff charges in her notice of motion for judg-
ment: 
. 1. Careless, negligent, reckless and unlawful operation of 
the defendant's truck on the highway. 
2. A failure to have the truck under complete control. 
3. A failure to keep a vigilant and efficient lookout. 
4. A failure to sound a warning of the truck's approach. 
5. A high, dangerous and excessive speed under the cir-
cumstances. 
6. A trespass on the private property of others. 
7. A violation of the traffic laws. 
8. That the truck careened from and left the highway and 
struck the plaintiff's decedent on private property. 
On proof of these allegations of negligence the plaintiff's 
case must rest. We shall examine the evidence as to each 
of these except the general charges of careless and reckless 
operation and the violation of unspecified traffic laws. 
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THE EVIDENCE AS TO SPEED. 
The defendant's driver testified that he was traveling at 
.about 35 miles per hour (R., p. 153). That speed was cor-
roborated by both the witnesses Hughes and Rice~ who viewed 
the accident from their truck a short distance behind the 
Bromm truck (R.., pp. 187, 197). The speed of the truck 
was limited by a governor which was set and sealed at 35 
miles per hour· (R., p. 168). The seal was -checked immedi-
ately after the accident i'n the presence of State Offieer 
~1oody, who observed that the seal was unbroken (R., pp. 168, 
.32-33). The roadway was -clear and straight and there was 
an unobstructed view ahead for a great distance as the pho-
tograph, Exhibit No. 2, will show (R., p. 193). 
There was no evidence in conflict with the foregoing. From 
that it must be obvious that no charge of excessive speed 
has been sustained. 
The plaintiff contended that the distance traversed by the 
truck after it left the pavement was indicative of excessive/ 
speed. In the faee of the uncontradicted positive testimony 
as to speed, that -contention c~uld not stand in any court. But 
that distance under the circumstances then prevailing, does 
not in fact sustain the contention. 
The right wheels of the truck went off the pavement of 
course before its left wheels. The tracks left in the new 
dirt shoulder by the truck indicated that the right wheel left 
the pavement a little south of a private driveway which, ac-
cording to the plats, Exhibits No. 6 and No. 4, runs by the 
south side of the West home. This. track ran in a straight 
line toward a post hole at the extreme northwest corner of. 
tl1e West yard, about 13 feet from the east edge of the pave-
ment, at which the plaintiff's decedent is claimed to have 
been when struck. The length of that track is variously es-
timated from 50 feet to approximately 99 feet {R., pp. 73, 
58). The track then veered sharply to the left, back up on 
the pavement to the point where the truck stopped, a further 
. distance of about 10 steps (R., pp. 19, 170). 
The total distance travelled by the truck from the time its 
right wheel first left the pavement until it stopped was said 
to be 56 steps of a "little short fellow" (R., p. 19). Giving 
him the benefit of an average step of 30 inches_. that distance 
is approximately 140 feet. 
It also appears to be undisputed tha.t the left wheels of 
the truck left the pavement about at the private driveway im-
mediately south of the West house, or probably at a point 
opposite the southwest corner of the West property, or at 
the north edge of that private driveway (R., pp. 37, 47, 169, 
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177). At that point the entire truck was just leaving the 
pavement. · 
Referring to the plat, it appears that the distance across 
the ·front of the West property is 64112 feet. The private 
driveway varies from 15 to 26 feet in width. It is clear that 
the· di~tance travelled by the t:ruck from the time the right. 
~heels first began to leave the pavement until it swerved to 
avoid the men is 99 feet as a maxim\un, and not over 65 feet 
after the entire truck first began to leave the highway. 
A speed of 35 miles per hour is approximately 52 feet per 
second. It is obvious that the elapsed tune from the moment 
Duncan was threatened with danger by the southbound auto-
mobile until the men were struck was not possibly over three 
seconds, allowing a distance of 50 feet for the first s'verve to 
the right.· The tfme was more probably two seconds. 
In those two or three seconds, Duncan swerved to the right 
to avoid one ·collision, swerved back to avoid running ovet· 
the embankment, tried first with one hand and then with an-
other to catch and hold his helper, falling out of the truck,. 
lost his own balance, regained it, regained control of the 
truck and swerved a third time almost soon enough to avoid 
striking the two men. That series of events allowed no tin1e 
or opportunity in which to stop the tntek. The driver frankly 
~aid that when the boy fell out he became excited and did 
not know whether he kept on the power, or what he did in 
that short space other than as stated (R., p. 152). 
We confidently submit that the maximum distance of 99 
feet travelled does not, when viewed in the light of those 
considerations, indicate excessive speed. On the contrary, 
the fact that so many things happened in that short distance 
indicates a slow rather than a fast speed. The faster the 
plaintiff argues the ~peed, the less time there is available for 
the happening of the series of calamities that did admittedly 
occur. 
We confidently submit that there is no proof of excessive 
spe~d . 
. THE EVIDENCE AS TO LOOKOUT AND CONTROL. 
There is no evidence 'vhatever of any negligence with re-
spect either to the lookout maintained or the degree of con-
trol kept. The plaintiff's evidence is entirely silent on the-
subject. The plaintiff must sustain the burden of proof. 
The defendant's evidence showed that a sufficient lookout 
and control was maintained to avoid a collision with the 
southbound car, which, but for the vigilance of the defend-
ant's driver, would have been inevitable (R., p. 147). 
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The defendant's driver testified that he was keeping a 
proper lookout; and that, notwithstanding the near collision 
with the southbound car, he never lost control of his truck 
until the boy fell out. Notwithstanding that further emer-
gency, the slope of the shoulder careening his truck and his 
own lost balance, the defendant's driver regained control and 
was swerving again just as he got to the men . (R., pp. 151, 
156, 158, 159). All this was done in about two seconds or 
maybe three. 
We again confidently assert that no negligence can be shown 
on this record in the respects here considered. 
THE WARNING OF APPROACH. 
The record discloses no proof or reference to any duty 
~n law imposed on the defendant to sound a warning of the 
truck's approach. The defendant's driver said that he had no 
occasion to blow his horn (R., p. 152). The rapid sequence of 
the three emergencies in which he 'vas placed in the short 
space of not more than three seconds, all established by the 
undisputed evidence, left the defendant's driver with neither 
time nor opportunity to. sound a horn. 
The plaintiff has clearly not established this item as a 
basis of support for her verdict. 
THE ISSUE OF THE TRESPASS ON PRIVATE 
PROPERTY. 
The plaintiff has not only failed to establish the charge 
of trespass by the defendant on private property, but, on 
the contrary, the weig-ht of her evidence clearly s.hows that 
the truck did not pass beyond the limits of the. highway right~ 
of-way, as we shall presently show. 
We submit, however, at the outs·et, that the issue of tres-
pass injected into this ca~e by the plaintiff is wholly imma-
terial, as a matter of law. It was, of course, relied upon, 
we submit, for its psychological and inflammatory effect on 
tl1e jury in the hope that, if proven, the circumstance would 
increase the amount of damages assessed. For that reason 
the issue had to be met. 
But negligence is the only basis on which the plaintiff can 
recover. If that has been established the trespass is imma-
terial on the question of liability. If no ne_gligence has been 
established and the leaving of the paved portion of the high-
way is not chargeable to the negligence of the defendant, 
but is shown to have been caused solely by the negligence 
of another and unavoidable by this defendant, it is equally 
immaterial as a matter of law fixing liability whether the 
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plaintiff's decedent was struck on the shoulder of the high-
way or on the edge of private property adjacent thereto. 
Unless the trespass was committed as a result of or in the 
course of a negligent act of the defendant the trespass has 
no place in the case. 
There were, of course, loose statements that the truck ran 
into the plaintiff's front yard. But the weight of the plain-
tiff's evidence is against her claim of trespass. Every wit-
ness which she put on the stand stated that the right wheel 
track of the truck was perfectly straight from the east edge 
of the concrete to the oak tree, and the northermost post hole, 
where it swerved abruptly to the left. This post hole, ac-
cording to the plaintiff, ~[rs. vV est, marked the limit of the 
private property of the plaintiff. (It was in fact slightly more 
than one foot on the public right-of-way. R., p. f33.). The 
front line of the West property is parallel with the east line 
of the pavement. (See plats.) 
It is but a simple geometrical problem to demonstrate that 
a straight line joining the opposite extremities of two paral-
lel lines cannot cross either. If the track went ''straight as 
an arrow" to the post hole or to the oak tree, it could not 
have gone within the line of the private property of Mrs. 
West. 
Likewise, many of the plaintiff's witnesses said that the 
right wheel track ran down the fence wire which was lying on 
the ground on the highway side of the line of post holes (R., 
pp. 44, 48, 49, 62, 85, 86, 87, 90, 109). If these statements are 
correct it is again obvious that there was no trespass. 
THE ~fERE FACT OF LEAVING THE PAVEMENT. 
The plaintiff's proof is limited, we submit, to the bare fact 
that the defendant's truck left the pavement and struck her 
decedent. The plaintiff did not offer to show either a cause 
or an explanation for that fact. l\{uch less had she attempted 
to show a cause or explanation arising from any negligence of 
the defendant. Her evidence is altogether silent in that re-
spect. 
Presumably the plaintiff intended, by showing the mere un-
explained fact that the truck left the pavement and struck 
her decedent, to establish a case under the doctrine of res ipsa 
loq~titur. If there were nothing more in the evidence th~'n 
that unexplained fact, standing alone, the plaintiff might per-
haps rely on that doctrine to supply the deficiency in her 
proof as to the defendant's negligence. 
But the doctrine of res ipsa loquitMr may never be in-
voked when there is evidence as to the cause and an explana-
tion for the bare fact relied on to establish by itself the 
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charg-e of negligence. That doctrine may only be applied in 
the absence of any explanation for the bare happening or oo-
cnrrence proved. That such is the well-settled doctrine in this 
C01nmonwealth is clear from the decisions of this court. 
Boggs v. Plybon, 157 v~ 30 34-45, 160 S. E. 77. 
Riggsby v. Tritton, 143 Va. 903, 129 S. E. 493, and cases 
cited. . 
Tarrall v. Tarrall, 161 Va. 663, 171 S. E. 500. 
C . .& 0. Ry. Co. v. Baker, 150 Va. 647, 652, 143 S. E. 299. 
In this case the first suggestion of a cause for the acci-
dent came in the plaintiff's case on the cross examination of 
a plaintiff's witness, State Officer J\1:oody. Duncan imme-
diately reported to him that the defendant's truck was driven 
off the road by a southbound· automobile as it came off the 
southbound lane on to the three-wa.y road (R., pp. 40-41). 
That testimony was not objected to. 
Under the decisions of this court and this circumstance, 
the plaintiff was not thereafter entited to the benefit of the 
res ipsa loquitur doctrine in order to rebut the defendant's 
motion to strike, made at the end of the plaintiff's evidence 
in chief, and that motion should have been granted at that 
time. 
At that stage of the trial, as at all others, the plaintiff had 
failed to establish any act of negligence on the part of the 
defendant. Certainly the plaintiff had not shown any fact 
'vhich was not eql}ally consistent with the absence of negli:-
gence on its part. 
The plaintiff argued that her case was controlled by the 
decision of this court in Trauerman v. Oliver's Adm,r., 125 
Va. 458, 99 S. E. 647. Counsel sought to support this con-
tention by the claim of the trespass on private property. 
In the Tra;uerman Case, however, that plaintiff did not 
have to rely on and could not invoke the res ipsa loquitur 
rule because there was conflicting- evidence supporting two 
possible causes of the accident; one of which established the 
defendant's negligent violation of two ordinances (as to 
speed and the passing of vehicles on the right); the other 
established the negligence of a passing automobile as the 
proximate cause. Both theot·ies UJere S1tpported by affirma-
tive proof in that case. 
In this case only one explanation is advanced as a cause 
·of the accident by either side, and that explanation, fully 
established by proof, is wholly inconsistent with negligence 
on the part of the defendant. The Trauermam Case is not 
in point except to show that the plaintiff in this case can-
not rely on the doctrine of reli ipsa loquitur. 
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· The plaintiff has wholly failed to show that the defend-
ant's truck left the pavement and struck her decedent be-
cause of any negligent act of the defendant. The evidence 
as a wohle clearly establishes that the sole proximate cause 
of the fatality was the negligence of the driver of the un-
identified southbound automobile and that the accident was 
unavoidable on the part of this defendant. The evidence 
supports that cause and no other. 
The plaintiff has not sustained the burden of proof .. Where 
the evidence furnishes an explanation for the accident con-
sistent ·with all the evidence but inconsistent with the lia-
.bility asserted res ipsa loquitu.r can not be invoked to supply 
the deficiency of proof .. 
The verdict is wholly 'vithout evidence to support it .. 
Judgment for the defendant should be entered by this court on 
this record .. 
THE DEFENDANT IS ENTITLED TO A NEW TRIAL 
IN ANY EVENT. 
Having been _overruled on its motion to strike the evidence, 
it became necessary to consider the issues to be submitted 
to the jnry. 
Bearing in mind the absence of a.ny conflict as to what oc-
curre(4 together with the total lack of evidence as to any 
negligence whatever prior to the first emergency, i. e., be-
fore the defendant truck was driven from the road, the de-
fendant took the position that, under the court's ruling, there 
was only one issue for the jury, namely, can it be reason-
ably said that a reasonably prudent man would not have 
acted as Duncan did under the same set of circumstances 
with which he was confronted 7 
Jones v. HOIIibury, 158 Va. 842, 164 S. E. 545. 
The defendant strenuously objected to permitting the jury 
to consider as a basis for liabilitv anything that occurred 
prior to the first emergency on two grounds-(1) that there 
.was no evidence whatever of any negligence prior to the leav-
ing of the pavement, and (2) that, even if there were it was 
_necessarily remote and could not constitute a proximate cause 
of the defendant's death. 
Notwithstanding our position and objectionjS, the court 
.g-ave plaintiff's instructions Nos. 1, 2, and 3, in each of 
which the jury was allowed to consider the alleged lack of 
control, lack of lookout, and excessivl1 speed, as ·a ne,qligent 
cause for the tnJ;ck leavin_q the pavement (R, pp. 215-216)'. 
• i 
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· The grounds for objection to these instructions were clearly 
set forth in detail (R., pp. 222-223). 
It is clear from the uncontradicted evidence that Duncan 
was driving at a reasonable speed, thaf he was keeping a 
proper lookout, and that he had his truck under reasonably 
complete control when and before he was driven off the road 
by the southbound automobile. There is no shred of evidence 
as to any negligence on his. part before he was so driven 
off which 'vas either the cause of his leaving the pavement 
or a concurring cause of that result. . 
Yet, Instruction No. 1, tells the jury that, if they believe 
that Duncan failed to observe his duty as to (1) control, (2) 
speed, or (3) lookout, "and that by reason thereof the said 
truck left the paved driveway" and ran on the decedent's 
property and killed him, they must find for the plaintiff (R., 
p. 215). 
Instructions Nos. 2 and 3 embody the same idea. (R., p. · 
126). . ' 
The jury was, therefore, permitted to go outside the rec-
ord and to predicate liability on matters as to which there 
was no evidence. The error in this respect is so manifest, 
we submit, that further arg-ument of the point is unnecess~ry. 
Instruction No. 2 is erroneous and peculiarly prejudicial 
to the defendant in this respect-in erroneously permitting 
the jury to consider whether any neglig·ence on the part of 
Duncan before he was driven from the road concurred with 
the negligence of the driver of the southbound automobile 
to cause the decedent's death, the court tells the jury that 
they may decide whether there was in fact any such negligent 
interference by the southbound automobile. The jury is per-
tnitted by the words, ''if any such existed'' (R., p. 216), to 
decide as an issue of fact, matters as to which there was no 
denial.· There is no conflict as to the established fact that 
Duncan, while operating his truck with proper care, was 
driven from the road by the passing automobile. 
It is clearly error to permit the. jury to speculate as to 
undisputed facts. That error, most prejudicial to the de-
fendant in this case, was fully pointed out to the trial court 
( R., pp. 222-223). . . 
. Moreover, when the plaintiff seeks to measure the alleged 
concurrent negligence of the defendant. in ·this case, that 
negligence can ·not be related solely to the moment when Dun-· 
an was driven from the road by the passing car. There is 
n:o evidence of any neg·Iigence on his part prior to or at that 
time; and his negligence thereafter must be measured by the 
degree of care possible under the peculiar circumstances of 
the three successive emergencies in which Duncan was imme-
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diately placed. ·His care in the successive emergencies is to 
be differently measured than his car prior to his being run off 
the road. This instruction makes no differentiation what-
ever in that respect and is, therefore, erroneous on that fur-
ther ground, fully stated to the. trial court (R., p. 223). 
Instruction No. 3, is subject, in addition to all of the ob-
jections urged as to the other instructions, to the further ob-
jection that it is in direct conflict with the undisputed evi-
dence that the boy was caused to fall out solely by reason of 
the negligence of the passing car. Although all three of 
these instructions are in conflict with what the uncontradicted 
evidence clearly establishes, this one is peculiarly at variance 
with the evidence by permitting the jury to determine and 
inferentially to base a plaintiff's verdict thereon, that Dun-
can's negligence was the cause of the boy falling out of the 
truck. Yet, there is nothing in the evidence to indicate how 
<?r what neglig·ent act of Duncan was responsible for it (R., 
pp. 216, 223). 
We believe that our grounds of exception to the instruc-
tions given are clear and that they are well taken. The trial 
court, on, erroneously determining to put the question of lia-
bility to the jury, should have limited the issues of fact to 
whether .Duncan exercised that degree of care required of 
him in the three emerg·encies with which he was confronted, 
the existence of which are not and cannot be disputed on this 
record. 
The damag·e instruction, No. 4, is so thoroughly confusing, 
we submit, that it furnishes no g-uide to the jury whatever 
in assessing an amount. It, moreover, tells the jury to con-
sider as elements of damage various items as to which there 
was either no evidence whatever or insufficient evidence from 
which the jury could derive any reasonable conclusion. 
The jury was told to estimate the damage with reference 
to the probable life of the deceased, yet, neither his earning 
power, financial ability, nor financial worth to his family was 
shown. It was proved that the home stood in the name of 
the wife, the plaintiff (R., p. 92). For all the evidence dis-
closed Eugene West may have been wholly dependent on his 
wife, children and grandchildren fo1· support. 
The jury was directed to estirnate the damage with refer-
ence to the loss of his care, attention. and society to the 
widow, .children and grandchildren; and likewise with refer-
ence to compensation to thern, for solace and comfort for thei'r 
sorrow and mentnl anguish. It was not shown that any but 
the widow enjoyed his society. It will hardly be claimed, we 
believe, that mental anguish on the part of the family was 
the occasion for the very prompt action taken to recover dam-
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ages as disclosed by the following rapid sequence of events-· 
September 19th, 1934, the accident; September 21st, 1934, 
the funeral; September 22nd, 1934, qualification of the plain-
tiff as administratrix by counsel of record in this case; Oc-
tober 3rd, 1934, executed notice of motion for judgment filed 
in the clerk's office (R., pp. 117, 3, i). 
Nothing is shown regarding the children except their num-
ber. The jury was without.-any information whatsoever as 
to the grandchildren. We submit that the entire matter of 
damage was left wholly to the speculation of the jury. 
It is clear, we respectfully submit, that the jury was im-
pt•operly instructed. The defendant is entitled to a new trial 
in his case in any event. 
A VIRGINIA DECISION IN POINT. 
Wyatt v. Ohes. & Pot. Tel. Co., 158 Va. 470, 163 S. E .. 370, 
so closely covers the principles of law applicable in this case 
that we ask a careful consideration by the court of the entire 
opinion in that ease. 
In that case the plaintiff, J\IIrs. Wyatt, was riding in a 
car driven by her husband at a lawful rate of speed. Mr. 
Wyatt undertook ''in a proper manner'' to pass a car ahead 
of him. When he came abreast of that car, it suddenly turned 
to its left to avoid striking three soldiers walking on the 
hig·hway. ~Ir. Wyatt had to turn left also, because of the 
movement of the other car which he was lawfully passing. 
In doing so he ''ran off of tl1e concrete across the road shoul-
der, into the ditch, and up upon the far bank, striking the'' 
telephone pole of tl1e defendant company. Mrs. Wyatt was 
injured. 
The telephone pole 'vas proved to have been wrongfully, 
negligently and illeg·ally placed in the highway. 
This court in that opinion decided two things directly in 
point to the case at bar-
1. That ~fr. Wyatt ''was not negligent and even if it be 
eonceded that he acted unwisely it was error in extremis". 
(Page 477.) 
2. That the negligent placing of the pole in the highway 
was not a proximate cause of ~Irs. Wyatt's injuries. (Pages 
477, 479-485.) 
Manv decisions of this and other courts are cited in the 
opinion, to which attention is invited. 
Neither M:r. Wyatt nor the Telephone Company 'vere found 
to be guilty of any negligence which contributed as a proxi-
tnate cause to produce Mrs. Wyatt's injuries. We submit 
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'that the identical circumstance is presented by the case at 
bar. . 
Like Mr. Wyatt, Duncan was not negligent, but "even if 
it be. conceded that he acted unwisely it was error in ex-
tremis". 
Like the Telephone Company, Duncan cannot reasonably 
have been expected to anticipate the un1.1sual train of disas-
ters which followed his prompt effort to escape the automo-
bile which drove him off the road. For that which he is not 
expected to reasonably foresee, he cannot be held liable. 
The Wyatt Case covers the case· at bar on all angles. On 
similar facts. neither Wyatt nor Duncan were negligent. But· 
if Duncan acted un,visely, 'vhich we deny, that sort of negli-
gence does not create liability. 
Mr. Justice Holt said in that. opinion: 
u The substance of it all, stated and restated in various 
ways, is that negligence carries with it liability for conse-
quences which, in the light of attendant circumstances, could 
reasonably have been anticipated by a prudent man but not 
for casualties which though possible were wholly improbable .. 
One is not charged with foreseeing that which could not be 
expected to happen.'' 
CONCLUSION. 
We respectfully submit: 
1. That there is no proof of any negligent act on the part 
of' the defendant's driver Duncan, to be found in the evidence-
disclosed by this record. 
2. That the admitted and undiAputed facts in this record 
as to what happened in the accident forming the basis of thi~ 
action are wholly at variance with and completely preclude a 
finding that Duncan was guilty of negligence tl1at proximately 
caused the decedent's death. 
3. That the sole explanation given for the accident, un-
disputed by the plaintiff, completely exonerates the defend-
ant of any negligence. 
4. That the only conclusion reasonably to be drawn from 
the uncontradicted evidence is that the accident was unavoid-
able on the part of the defendant. 
5. That judgment should be entered for the defendant in 
this court. 
6. That, in any event the jury was so erroneously instructed 
to the defendant's pr_ejudice that a new trial should at all 
events be granted. 
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In consideration of the foregoing, the petitioner respect-
fully prays that it may be granted a writ of error and tliat a 
.supersedeas be awarded, and that the action of the lower 
court in entering judgment for the plaintiff be reviewed and· 
reversed. The petitioner further prays that, inasmuch as 
_the record herein is in proper cond~tion therefor, final judg-
ment be entered in its favor and that, failing so to do, it be 
granted a new trial in any eyent. 
. The petitioner prays leave to state orally by counsel the 
reasons for reviewing the decision of the lower court com-
plained of, and prays that it may be granted an opportunity 
for such oral presentation. 
The petitioner avers that on the 13th day of April, 1935, 
prior to the filing of this petition with the clerk of this court 
a typewritten copy of this petition was delivered to Thomas 
,A. Williams, Esquire, counsel of record for the plaintiff in 
the trial court. 
The petitioner further prays that it may be allowed to 
adopt this petition as and for its opening brief on the hearing 
of this matter before this court. 
And the petitioner will ever pray, etc. 
L. BROl\!M BAKING COMPANY, 
INCORPORATE·D. 
AUBREY R. BOWLES, JR., 
WILLIS D. MILLER, 
A. SCOTT ANDERSON. 
By Counsel. 
We, Aubrey R. Bowles, Jr., Willis D. Miller and A. Scott 
Anderson, attorneys practicing in the Supreme Court of Ap-
peals of Virginia, do certify that, in our opinion, there is such 
error in the record accompanying this petition that the judg-
ment complained of should be reviewed and reversed. 
Richmond, Virginia, April 13th, 1935. 
Received April 13, 1935. 
AUBREY R. BOWLES, JR., 
WILLIS D .. :MILLER, 
A. SCOTT ANDE.RSON. 
M. B. WATTS. 
Writ of error. and supersedeas awarded. Bond $6,000. 
EDW. W. HUDGINS . 
. Received May 18, 1935. i' 
M.B.W. 
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RECORD 
VIRGINIA: 
Pleas before the Circuit ·Court of the County of Ches-
terfield on the 12th day of February, 1935. 
Ada V. West, Administratrix of the Estate of Eugene W. 
West, deceased, Plaintiff, 
v. 
L. Bromm Baking Company, Incorporated, Defendant. 
Be it remembered that heretofore, to-wit: on the 3rd day 
of October, 1934, there was filed and docketed in the .Clerk's 
Office of said Court, the following notice of motion for judg-
ment: 
NOTICE OF MOTION FOR ,JlJDGMENT. 
To L. Bromm Baking Company, Incorporated: 
Take notice that on the 19th day of October, 1934, at 10 
o'clock, A. M., or as soon thereafter as Ada V. West, Admin-
istratrix of the estate of Eugene W. West, deceased, here-
inafter called the plaintiff, can be heard, the plaintiff will 
move the Circuit Court of Chesterfield County at its court 
room in said County for judgment against you, L. Bromm 
Baking ·Company, Incorporated, hereinafter called the de-
fendant, in the sum of Ten Thousand Dollars ($10,000.00), 
due to the plaintiff by the defendant by reason of the fol-
lowing facts : 
That heretofore, to~wit, on and before the 19th day of Sep-
tember, 1934, the defendant was the owner and operator of a 
certain motor vehicle operated upon the public 
page ii r highways of this commonwealth, and especially ol\ 
and along the Richmond-Petersburg Highway, and 
being· such owner and operator as aforesaid it became and 
was the duty of the said defendant to run and operate its 
said automobile with reasonable are and caution, to keep its 
said automobile under complete control; to keep a. vigilant and 
efficient lookout for other persons; to sound warning· of the 
approach of its said automobile; to run and operate its said 
automobile at a reasonable rate of speed under the circum-
stances and conditions then existing a.nd to operate its said 
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automobile so as not to trespass upon the private property 
and to obey the traffic laws for such cases made and pro-
vided so as not to injure personsJ and particularly Eugene 
West, the plaintiff's decedent, while exercising ordinary care_ 
<>n his part. 
Yet the said defendant, disregarding its duty and duties 
.aforesaid, did on or about the 19th day of September, 1934,. 
earelessly, negligently, recklessly and unlawfully run and op-
erate its said motor vehicle· in a Northerly direction upon 
the said Richmond-Petersburg Highway, without exerci~ing 
reasonable care and cautionJ without keeping its said motor 
vehicle under complete control, without keeping a vigilant 
·and efficient lookout, without sounding warning of the ap-
proach of its said motor vehicle, at a high, dangerous and 
excessive rate of speed under the circumstances and condi-
tions then existing and did so operate its said automobile so 
as to trespass upon the private property of others and in 
.:violation of the traffic laws for such cases made and provided, 
and as a direct and proximate result thereof the motor ve~ 
hicle of the said defendant so operated careened from and 
left the said Petersburg Highway and ran in, on, to and upon 
the private property of others and against, over and upon 
the plarntiff's decedent then and there on private 
page iii } property, inflicting fatal injuries from which the 
· said plaintiff's decedent languished and died. 
Whereby the plaintiff has suffered loss and damage in the 
sum of Ten Thousand Dollars {$10,000.00), and therefore 
he gives you this notice of motion for judgment. 
ADA V. WEST, 
Administratrix of the Estate of Eugene 
W. West, Deceased, 
THOMAS A. WILLIAMS, 
L. C. O'CONNOR, 
p. q. 
By Counsel. 
And in said Court on another day, to-wit, October 31st, 
1934: 
PLEA OF NOT GUILTY. 
The said defendant, L. Bromm Baking Company, Incor-
P9rated, by its attorney, comes and says that it is not guilty 
()f the premises in this action laid to its charge, in manner 
~d forrn as the plaintiff hath complained. And of this the 
_said_ defendant puts itself upon the country. 
AUBREY R. BOWLES, JR., p. d. 
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G:ROUNDS OF DEFENSE. 
1 ••• 
The defendant comes and says that it is not liable to the 
,plaintiff in any amount whatsoever and for its grounds of de-
fense, among other things, assigns the following:: 
1 .. The defendant denies that it was negligent as. charged 
in the plaintiff's notice of motion for judgment .. 
2. The defendant denies that it or any of its servants.,. 
agents or employees acting on its behalf, was 
page iv ~ guilty of any negligence as charged in the plain-
tiff's notice of motion for judgment. 
· 3. The defendant denies that it, acting by or through any 
of its agents, serv3:nts or employees, was g.uilty of any neg-
ligent act or omission as charged in the plaintiff's notice of 
motion for judgment proximately causing or concurring to 
cause the death of plaintiff's decedent. 
4.· The defendant denies each and every material allega~ 
tion of the plaintiff's notice of motion for judgment. 
5. The defendant denies that it, acting by or through any 
of its agents, servants or employees, was guilty of any neg-
ligence whatever as charged in the plaintiff's notice of mo-
tion· for j11dgment for which the defendant is liable to the 
plaintiff. . 
The defendant reserves the right to amend its grounds of 
defense at any time as it :may ·be advised, to demur to the 
plaintiff's notice of motion for judgment or any part there-
of, and to move the court to strike out the same or any part 
thereof as insufficient fn law or for lack of evidence to sup-
port it .. 
L. BROMM BA.KING COMPANY, 
INCORPORATE.D, 
By Counsel .. 
AUBREY R. BOWLES, JR., Counsel. 
And in said court, on another day, to-wit, November l6tl1, 
1934. 
page v ~ ORDER. 
This matter having been duly docketed, this day came the 
parties by their attorneys, and the defendant for plea sayeth 
it is not g·uilty o:f the trespass eharged against it by the 
plaintiff in her notice of motion, and of this it puts itself 
npon the country, and the plaintiff doing likewise, issue was 
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joined thereon, and then came a jury draWn and selected ac-
cording to law, namely, G. Cleveland Froth, Wallace C. 
Farmer, B. B. Batholomew, George B. Lush, Hugh E .. Bos-
well, W. L. Ketcham and W. R. Collier, who were sworn to 
well and truly try the issue joined, and the testimony of wit-
nesses and argument of counsel having -been heard and the 
instructions of the court received, the jury retired to consider 
of their verdict, and after some time returned into Court 
with their verdict in the following words, to-wit: . 
"We the- jury on the issue joined find for the plaintiff· 
·against the defendant, L. Bromm Baking -Company and as-
sess the amount of judgment at Five Thousand ( $5,000.00) 
Dollars, payable to Ada V. West, widow of Eugene West, de-
ceased;'' and the'n the ·jury was discharged; and thereupon 
the defendant by counsel moved the Court to set aside the 
verdict of the jury and to enter judgment for the defendant_ 
notwithstanding the verdict on the ground that the court 
erred in refusing· to strike the plaintiff's evidence, and that 
the verdict is contrary to the law and the ~vidence and with-
out evidence to support it, or, failing so to do, to grant it 
a new trial on the grounds that the same was contrary to the 
law and the evidence, and is without evidence to support it, 
. on account of the misdirection of the jury by the 
page vi ~ court, for the admission and excusion of evidence, 
for errors in the giving of instructions and er,..-
roneous modification of instructions offered, and on account 
of the refusal of the Court to give certain instructions asked· 
for by the defendant, and upon the further grounds that 
the verdict is excessive and other grounds shown by the rec- · 
ord and to be stated upon the hearing of this motion, tQ _be 
heard at another day of this term. . 
· And in said Court, on another day, to-wit, January 19th, 
1935. ' . 
ORDER . 
. This day came again the parties by their attorneys, and 
argued the motion of the defendant made on the 16th day· 
of November, 1934 (during this term) to set aside the ver-
dict of the jury and enter judgment for the defendant. not-
withstanding the verdict, or, failing so to do, to grant a new 
trial-said motions having been continued until this date, and 
having maturely considered of its judgment, the Court doth 
overrule said motions, and it is accordingly considered by 
the Court that the plaintiff do recover of the defendant the 
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sum of Five Thousand Dollars ($5,000.00) damages, as by 
the jury in its verdict ascertained, with interest thereon from 
the 16th day of November, 1934, until paid, and her costs 
about her suit in this behalf expended; to which ruling of 
the Court the defendant excepted. 
And the defendant having expressed intention to present 
a petition to the Supreme :Court of Appeals of Virginia for a 
'vrit of error and supersedeas to the judgment of 
page vii ~ this Court entered this day, execution of this judg-
ment is suspended for a period of ninety days 
from this date and until said petition is acted upon by said 
court if presented within said time, upon the execution by 
the defendant or someone or corporation for it, within fifteen 
days from this date, of a bond in the penalty of $5,000.00, 
before the Clerk of this Court, with surety approved by 
him, conditioned as the law directs. And it is here recorded 
by the Court that counsel for the plaintiff and counsel for 
the defendant in open Court agreed that the penalty of such 
bond shall be · $5,000.00. 
And in said Court, at this day, to-wit, February 12th, 1935, 
being the day and year first aforesaid: 
ORDER . 
. This day came again the plaintiff and the defendant, by 
counsel, and the defendant, by counsel, presented to the court 
two copies of the stenographic report of testhnony, instruc-
tions and other incidents of the trial of this cause on No-
vember 16th, 1934, and moved the court to sign and authenti-
cate the said copies of stenographic report of the testimony, 
instructions and other incidents of the trial herein as provided 
in Rule 24 of the Supreme Court of Appeals of Virginia, and 
it appearing to the court that counsel for the plaintiff has 
had due notice of this application and that said reports are 
presented to the court within sixty days after the final judg-
ment entered herein on January 19th, 1935, and the Judge 
of this Court having sig·ned and authenticated said 
page viii ~ stenographic reports, it is ordered that the same 
be lodged with the Clerk of this Court with the 
other papers in this cause and on motion of the defendant, by 
counsel, it is ordered that the original exhibits filed in evi-
dence at the trial of this cause shall be certified by the :Clerk 
of this Court with the transcript of the record in this cause 
and shall be attached thereto as a part thereof. 
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Virginia: 
In the Circuit ·Court of Chesterfield County. 
.Ada V. West, Admx.., etc., 
v. 
L. Bromm Baking Co., Inc.. 
Judge Edwin P. Cox presiding. 
. ! 
j I 
A ppeara.nces : ~fessrs. T. A. Williams and J. V. Cogbill, 
counsel for plaintiff. Messrs. A. R. Bowles~ Jr., and W. D. 
Miller, counsel for defendant. 
November 16, 1934. 
page 2 } Mr. Bowles: If Your Honor please, I would just 
like to suggest to the Court thet~ is a companion 
~ase to this one and the evidence in these cases couldn't· pos-
sibly be different so far as I can see and it would seem to 
to be to the advantage of all parties to try these cases to-
gether. 
The Court: I would be very glad to help you. I am going 
to try this one and then I am going to let the other one go 
<>ver to the F·ebruary term, if you want that, or I will try 
them together, just as you gentlemen suggest. 
Mr. Bowles: I apprehend there is a possibility of it not 
being advisable from my angle to try them together, but at 
the same time the evidence is bound to be identical and I 
see no reason wby we shouldn't save the State some money 
and all of us a good deal of time by trying the cases together 
before this jury. . 
Mr. Williams: Well, there are different interests, as you 
know. 
The Court : That is something I can't force. them to do. 
Mr. Bowles: I talked to Mr. Williams the other day and 
was under the impression that his clients would agree to it 
if it was agreeable to me. 
page 3 } Mr. Williams: It isn't really agreeable. The 
interests being more or less different, I think it 
better they should be tried separately. Ordinarily I would 
be glad to do it, hut both cases are very important. 
Mr. Bowles: I would like under the peculiar facts of the 
case to move the Court that it is suggested by counsel for 
the defendant that it is willing to try the cases together and 
suggest the Court require they be tried together. 
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The Court: The Court cannot require that. 
Mr. Bowles: Exception. 
• • 
Mr. Williams : If Your Honor please, I offer the c.exti:fi-
cate of qualification of Mrs. West as administratrix .. 
Mr. Bowles: That is all right .. 
Note·: Filed and marked Exhibit No. I. 
Mr. Bowles: The accident was on the 19th and she qnali-
·:fied on the 22nd? 
Mr. Williams: Yes .. 
Mr. Bowles: J\{ay we stipulate wl1at day of the week was 
the 19th? 
page 4 ~ Mr. Williams: I think it was a Wednesdav. 
Mr. Bowles: My calendar shows it was a Wednes-
day .. ·· 
The Court: It was Wednesday. 
Mr. Bowles: May we agree upon thatf 
Mr. Williams : Yes, sir. 
Mr .. Bowles: Then the 22nd was the following Saturday 
on which Mrs. West qualified Y 
Mr. Williams : I think we can agree on that, too, yes, sir .. 
The Court: All right, put that agreement in the record~ 
• 
page 5 ~ DR. THOMAS G. PRETLOW, 
·a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows: 
DIRECT EXAMINATION .. 
By Mr. Williams: 
Q. Dr. Pretlow, would you please state your name and oc-
cupation to these gentlemen? . 
A·. Thomas G~ Pretlow; physician; coroner of Chesterfield 
County. · 
Q. Are you the coroner for the coll'Ilty f 
A. I am. 
Q. How long have you been the coroner? 
A.· Since back in about 1919, I think. 
- Q. Doctor, were you called to the scene of the injury and 
death of Mr. West last September Y · -. 
A. I was. 
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Q. About how long after the injury and death happened 
was it that you got there? 
A. I was at home and got in my car and drove straight up 
there; I don't reckon more than about ten or fifteen minutes, 
maybe. 
Q. Well, now, would you state to His Honor and the jury 
the situation that you found when you got there, in 
·page 6 } your own words Y 
. · A. Well, I found M.r. West dead out there in his 
yard just off to the right of the Pike going towards Rich-
mond, headed towards Richmond. 
~ Q. Where is that with respect to the new Seaboard over-
pass? . 
A. On the Richmond side, right in front of Mr. West's house 
there. · 
Q. That is on the right or left side going to Richmond of 
the Pike? 
A. Right side. 
Q. Just go ahead. .State what else you saw there. Where 
was Mr. West at the time, about? 
A. He was lying on the ground there just-I reckon the 
Pike there isn't exactly north and south hut I would say 
south of a big oak tree there. . -
· Q. Do you know whether that is a white oak or not? 
A.· I think so-I know it is an oak, a good big one. 
Q. Now did you see the automobile truck there T 
A. I did. 
Q. Where was it located and standing Y 
A. The automobile truck had stopped-had run off the 
Pike and gone about 56 steps from the time it went off the 
Pike until it stopped between the north and southbound Pike. 
You see, it is. two driveways there. It stopped between the 
two. 
page 7 }. Q. Now what was its position? Was it north 
and south or east and west at the time it stopped Y 
A. It was sitting mighty nearly cr<!ssways the Pike. 
Q. Now were there a.~y marks leading up to the truck or 
leading from the truck, made in the roadw~y Y 
A. Well, you could see all the way from the. time he left the 
con~rete, r~ght do~p. through 1\lr. West's yard, right over 
where Mr. West and the other man were putting up a fence, 
arid they were he~ded right straight for this oak tr~e, but 
after he struck J\{r. West he turned his car to the left, crossed 
the Pike and ·when he crossed the Pike. it was 3 or 4 feet I 
should say tha_t he ·applied his hrakes on the Pike· ,<Jr~d came 
to a stand-still. 
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Mr. Bowles: If Your Honor please, he doesn't know what 
he did or anything about it, a'nd we think he can't say he 
applied his brakes unless he was in the automobile. 
The Court: The objection is sustained. Dr. Pretlow can 
say what he saw when he got there, give the physical indi-
cations, but not what conclusions he may derive from what 
he sa,v. Gentlemen of the jury, so far as this witness testi-
fied to conclusions you will disregard it; so far as he testi-
fies to what he saw when he was there you may consider. 
page 8 ~ By Mr. Williams: 
Q. Doctor, was there any mark on the paved 
roadf 
A. Yes, sir, I reckon about 3 or 4 feet there you could 
see where-! don't know whether-
Q. There was a mark there f 
A. I could see the marks there. 
Q. Doctor, the 3 or 4 feet what kind of a mark was that, 
could you tell f 
A. Well, it was a mark of sliding his wheels on the con-
crete. 
Mr. Bowles: Now, if your Honor please, we have no de-
sire to ~eep out any relevant fa~ts, but I submit this doctor 
cannot tell whether his wheels slid or whether they didn't. 
The Court: I have told the jury distinctly-gentlemen of 
the jury, so far as this witness testifies as to what he saw 
you will consider it; so far as his conclusions may be de-
rived from what he saw you will disregard. 
By 1\fr. Williams: 
Q. Now leading back from the car can you trace any mark 
or was there any mark or any indication of where the car 
had come, leading back from the car back to where you said 
it had come from the Pikef 
A. From the car? 
Q. Backwards. 
page 9 ~ A. Backwards to the point 1\{r. West was lying? 
Q. Yes. 
A. That was 19 steps. 
Q. I didn't ask you the distance. I said were the marks-
just state beginning at the car, beginning at the rear of the 
car g·oing backwards, tell if you can whether there was any 
mark or indication of the course his car had taken f 
A. I don't quite get what you are getting it. If you take 
from where the car was standing when I got ti1ere and going 
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back just before he stopped. for 3· or 4 feet on the concrete 
you could see marks of the wheels-· · 
Mr. Miller: We have been all over that, Your Honor. That 
has been testified to. 
By Mr. Williams: · 
Q. Going on back could you see any mark the course the 
cear had taken after dropping the man where the men were? 
1\tir. Bowles~ What do you mean by dr9pping the men 7 
He dropped the boy back up there, but what do you mean 
by dropping the men Y 
Mr. Williams~ The witness has said-
The Court: Go ahead with your question. 
Mr. Bowles: The witness doesn't know whether he hit 
·him or not .. 
page 10 } By Mr. Williams~ 
Q. I will ask you this before I do anything else. 
Did you see the driver of the truck there f 
A. Yes, sir. 
Q. Did he make any statement to you' 
A. Yes, sir. 
Mr. Bowles: Just a minute. If Your Honor please, this 
driver isn't sued; this company is sued, and unless it can 
be shown this is part of the res ge.c;tae Mr. Williams, as well 
·as myself and the Court, is perfectly familiar with the fact 
it 1s improper to bring out any such statement. 
The Court: Yes. 
Mr. Williams: I don't think that is so, if Your Honor 
please. I think the driver is the representative of the com-
·pany in this case and this witness arrived there in fifteen min-
utes of the time it happened. 
The ·Court: No, sir. Go ahead. 
Mr. Williams : Your Honor overrules it? 
The Court: No, I sustain the objection. 
Mr. Williams: We take an exception for the reasons 
stated. 
Q. Now, Doctor, going back to the white oak tree there, 
· was there any ma.r1r going backwards towards Pe-
page 11 } tersburg from there to the Pike that you could 
seeY 
:1\fr. Miller: I object to that as leading. 
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The ·Court: Go ahead. Objection overruled. I I 
Mr. Miller: Exception. 
A. It was truck marks all the way hack on the right-hand 
side. You could see the truck mark in the soft earth all the 
way back to the point where he left the concrete. 
Q. At the poi~t you said a mark was showing just off of 
,the concrete beginning nearest to the Seaboard bridge were 
there any mark just before that on the concrete. showing the 
car's movement from one side to the other 1 
Mr. Bowles: Now, if Your Honor please, I suggest if Mr. 
·Williams wants to lead this witness he tell him what he wants 
him to answer. The witness was there, he knows what he 
saw. Let him ask him what he saw without all this leading. 
I am g9ing to object to it every time he does it. 
The Court: All right. Go ahead and ask what he saw 
down there. 
By Mr" Williams: 
Q. Did yon see any other marks on the concrete south ·of 
the point where the first mark began from the concrete f 
A. It was hard to say whether there was any mark there 
becaus~ other automobiles could have made marks up on the 
concrete. It wasn't any there distinctly, but when 
page 12 } he got off in the soft earth it was. distinct to ·see 
it was a track that went all the way from the point 
he left the concrete to the point he hit the man and then 
turned .to his left and crossed the Pike and when he crossed 
the Pike about 3 or 4 feet on the concrete you could see marks 
of where-
Mr. Williams : Don't say what. 
Mr. Miller: That is the fourth time he has given that 3 or 
4 feet. 
The Court: The jury understands it as I have told them 
what the witness· saw you may regard but what his conclu-
sions were from 'vhat he saw is to be disregarded. 
A. (Continued.) But you couldn't distinguish any· mark 
from the point where he came off of the concrete on his left 
from other cars, but you could distinguish the point in the 
soft earth that it was a continuous thing; came down into 
:Mr .. West's. yard, turned to his left and crossed the Pike, and 
then the marks down there where he stopped. 
Q. I want to ask you this : did you notice the point where 
a post hole had been· or post had been in· a hole! · 
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A. Yes, sir. 
Q. Was the post still stancling or not? 
A. It was a good many post holes there. They were putting 
up a fence. 
page 13 } Q. And before the mark showed there of the 
turn to the left from that on back to the point 
where it first left the concrete what kind of course did the 
mark take? Was it straight, crooked or what Y 
A. It went right straight to the oak tree. 
_ Q. Now coming back from the oak tree to the concrete 7 
A. Then he turned to the left. 
Q. I mean looking from the oak tree looking towards Pe-
tersburg but you understand, looking at the mark, was the 
mark straight or crooked or howt 
A. It was straight until after he had hit-the point of the 
men he hit and was going right to the oak tree and cut to his 
left and crossed the Pike. 
CROSS EXAMINATION. 
By Mr. Bowles: . 
Q. Do I understand, Dr. Pretlow, that you could identify 
or, at least, you thought you could, the point where the right 
tire of this truck left the concrete T 
A. Yes, sir. 
Q. Could you identify the place where the left tire left it 7 
There were two tracks, weren't there? 
A. You mean after you get down on the yard 7 
Q. There were two tracks of the truck, n3;turally? 
A. Yes. 
Q. Now did ·you happen . to look at the place 
page 14 ~ where the left wheel left the highway Y 
A. Yes, I noticed that, but didn't take any ac-
curate measurement of it. 
Q. Now do I understand this is your testimony, sir : that 
from the place where you first could identify the point that 
the. truck left the c9ncrete portion of the highway there was 
no curve or swerve around of those tracks, but it was right 
straight to that oa~ tree? 
A. He gradually went off to his right. 
Q. Gradually went off to his right in a straight line f 
. A. Yes, sir. You couldn't say it was straight because if 
he had he wouldn't have gone far enough to hit the men, 
but he just gradually came off and the farther he went the 
wider he was off the concrete. r -
· Q. Of course, sir. Now until it got to a certain point it 
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went straight to a point and then turned left and came back 
up on the concrete Y 
A. Yes. 
Q. And that line that you were looking at if you stood up 
on the south end of it, the Petersburg end of it, and looked 
at it, that right-hand wheel track went straight to that tree? 
A. Yes, sir, it was heading right straight to the oak tree. 
Q. Straight to the tree f 
A. Yes, sir. 
Q. Until it got to the place where it curved off 
page 15 } back to the concrete? 
A. Yes. . 
Q. And if you stood at the point where the right-hand front 
wheel or back wheel, the- rig·ht-hand wheels of this truck left 
the hard part of the concrete road onto that soft shoulder 
you were talking about-if you stood right at that point that 
track would go right straight t.o that oak tree you are talking 
about and then cut left near the oak tree? 
A. Yes. 
Q. Now you said when you started off to testify that you 
think you got there about ten or fifteen minutes afterwards f 
A. I say I got there in about ten or fifteen minutes after 
I got the call. I 'vas at home and they called me and I went 
right straight there. How long the accident had happened 
before I g·ot the call, of course, I don't know. 
Q. You 'vere at home when you were called 7 
A. Yes. 
Q. You said that Mr. West was lying dead in his yard. Now 
that isn't correct, is it f You didn't mean to convey by that 
he was in the fence line, did you Y 
A. I don't know just where his line is. 
Q. You said-I wrote it down-Mr. West was 
page 16 ~ dead in his yard. 
A. I don't know just where Mr. West's actual 
line is. 
Q. You couldn't say he was lying in his yard, could you 1 
A. No, because I don't know, but it was just beyond the 
corner post they were putting~ in there. 
Q. Do you mean just south or north of jt f 
A. North. 
Q. He was lying north of that corner post hole 7 
A. Yes~ and right between that post hole and the oak tree. 
Q. And he was north of it f 
A. Yes, on the Richmond side. 
Q. Now if you take a line from that post hole to the tree 
could you tell us whether he was on the Pike side or the other 
side of that line? 
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· Q. Next to the river! 
A. Yes. 
Q. Of that line from the· hole over to the tree f 
A. Oh, from the line from the hole to the treeY 
Q. Yes. In other words, if you continued the fence on out 
to the tree was he nearer the Pike or was he farther from 
the Pike than that line! 
A. Well, it isn't much distall{!e; it is about on a line. 
Q. He was lying about on that line 7 
A. He may have been probably a little bit to 
page 17 } the right, but approximately on the line. 
· Q. And which 'vay are you looking now 7 
Mr. Williams: He said a little to the right of the line. 
The Court: Don't address each other. 
By Mr. Bowles: 
Q. Doctor, I think we understand one another, but when you 
:say he was a little to the right are you looking towards Pe-
tersburg o1· Richmond Y 
A. Looking towards Richmond. Yon see, he was grad-
ually going off to his right all the time from the time he left 
the concrete until he got mighty near to the oak tree and 
theR cnt short to his left. 
Q. Until he got mighty near to the oak tree and then cut 
to his leftY 
.A. Had he continued his straight line he would have hit 
that oak tree right square in the middle. 
Q. With the right side of his truck, with the right front 
side of his truck? The right wheel would have gone right into 
the tree? 
A. Probably a little to the right. 
Q. The line was headed right to the tree and the right wheel , 
'vould have gone into the tree! 
A. Yes. 
Q. Now, Doctor, did you happen to notice when 
page 18 } you got there that the wire fence was lying down t 
Wasn't it? 
A. That was lying down flat. 
Q. It had never been tacked on the posts? 
A. No. 
Q. That was lying on the· Pike side of the posts, wasn't it Y 
A. Well, it looked like to me it was covering up some of the 
l10les when I saw it. 
Q. Covering up some of the holes? Then there weren't 
any posts in those holes? 
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A. So far as I saw there wasn't any posts in· there then 
when I got there. 
Q. No posts in the holes and the wire lying over the holes t 
A. Part of it was.. Yes, sir,. I am sure. 
Q. · Which partY I just want to find out if you know .. 
A ... 'Xhe Richmond end. 
Q. The Richmond end Y 
A . .- Lying down flat. 
Q. The wire was lying flat over the post holes? 
· A. At some post holes there.. I don't know how many. I 
noticed some~ 
Q. And, of course,. with the wire: lying flat over the post 
holes it was no posts in the holes t They weren't sticking up 
through the. wire t -
A. I didn't notice any, sir .. 
Q. Now I understand you stepped off there and 
page 19 ~ found from the time the truck first-the right wheel 
left the concrete to the place it stopped was 56 
stepsf 
A. Yes. 
Q. About how many inches· do you step 7 
A. I don't know. Mr. Moody, the State officer, stepped it 
and· I walked along with him and both of us counted it. 
Q. Were you counting Mr. Moody's steps or your steps t 
.A. Counting Mr. Moody's steps. 
Q. He is a little short fellow, isn't hef 
A. Yes, sir. 
Q. And it was 19 steps from the back of the truck back to 
where Mr. West was lying; is that right! 
A. Yes, sir. 
By Mr. Williams: 
Q. 19 feetY . 
A. No, 19 steps. 
By Mr. Bowles: 
Q. That day was a perfectly clear day, was it not T 
A. Yes, sir, I think so. 
Q. That road wasn't slippery¥ 
A. No. 
Q. Wasn't wet! 
A~·No. · 
Q.· Now you referred to a soft shoulder. You -know that 
place down there, don't you Y . 
page ·20 ~ A. ·Yes; sir. · . · · 
itY 
Q. That dirt had just been put on there, hadn't 
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A. Yes, sir. 
Q, And it was brand new, fresh, soft dirt out on that 
shoulder? 
A. Yes, sir. . 
Q. That shoulder is not over 3 or 4 f~et wide before it goes 
down, is it~. 
A. No. 
Q. Doctor, when you were there that day there were no 
guard rails put there by the Highway Department like there 
are now, were there Y 
A. No. 
Q. The Highway Department-
1vir. Williams: Like they are now 7 There is no guard rail 
there ; just some posts. I ask that the jury disregard that 
Mr. Miller: No guard rail there; only poles. That iS eon-
ceded. 
Mr. Bowles: Posts, I meant. 
Q. There were no posts there put up by the Highway. De-
partment? 
A. No, sir, no posts. ' 
Q. ·Now when you get down in front of Mr. West's house 
down about the place where these gentlemen were lying the 
level of the concrete and the level of the ground 
page 21 } on the side is. almost even, isn't itT 
A. Almost what? 
Q. Almost even. I mean down at the place where he cut 
back on the Pike the Pike and the shoulder is about level, 
isn't it Y -
A. Well, right in front of Mr. West's house there is right 
much of a drop there. 
Q. Several feet, is it not? 
A. Yes, sir; I reckon 18 inches or 2 feet, maybe. 
Q. Now. over there by the oak tree there is no drop, is there? 
· A. No, 1t is about level there. . 
Q. And at about the place where the truck cut back on 
the highway the shoulder is almost level, isn't it Y 
A. Yes, sir. 
· Q. Now !:Ir. West's front yard is right close to the highway, 
isn't it, Doctor t . 
A. Yes, sir. 
· Q~ About how close~ would you say f 
A. Well, I don't know that.· I suppose it adjoins the road-
way because they cut off part of his front yard and pulled 
down his fence to put the highway there. i' 
Q. Something like 12 o~ 14 feet; ~omething like that? 
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W onldn 't you estimate about that from the concrete road to 
his front yard Y 
A. Well, it depends from where you start. His 
page 22 }- yard-they cut off his front yard so as to put the 
Pike there. 
Q. I understand, sir, but where that line of posts-
A. It adjoins his front yard. 
Q. I understand. 
A. I don't know where the line is. 
Q. Let me ask you this, sir: the side of the concrete of 
the road over to that line of posts and post holes that they 
had dug is a distance across there of some 10 to 15 feet, 
isn't it; around about that 7 Did you measure it there? 
· A. No, -sir, I didn't measure that, but I don't think any-
thing like that. 
Q. Could you estimate it 1 
A. I don't think anything like 10 or 15 feet from the con-
crete to where he was putting up the fence. 
Q. How far do you think it is? 
A. I have never measured it, but it didn't look like that to 
me, but it was probably from the concrete along about a 4 
foot shoulder on there-supposed to be, I think, but yon have 
that written on the map. They can testify to that better than 
I can. 
The Court: If you have the map-
Mr. Miller: We 'vant this gentleman to fix the location of 
certain places. 
page 23 }- A. (Continued) I don't know where the lines 
are really. I di~ 't measure them, but if I had 
wanted to measure them I wouldn't know where to measure 
from. I don't know the actual lines. 
Q. Yon wouldn't know unless yon ran a survey, would you Y 
A. No, sir. 
Mr. Williams: If Your Honor please, is that very impor-
tant? 
The Court : I don't know. Go ahead. 
By Mr. Bowles: 
Q. Now did you go to ~Ir. West's funeral? 
A. No, sir. . 
Q. Did you happen to be there that day, anywhere near 
there! 
A. No, sir; I was busy that day. 
Q. When you got there were there many people there 1 
A. Yes, si:r. 
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Q. About how manyY 
A. I don't know. I didn't make any estimate of who was 
there; that didn't concern me at all. A. good many people 
were there. 
Q. You only found Mr. West there? 
A. I saw several of the Wests there. 
Q. No; I mean Mr. West that was killed. 
A. Oh, yes. 
Q. So the other man had been taken to the hospital Y 
A. He had been taken to the hospital when I 
page 24 } got there. 
By the Court: 
Q. What marks of injury, if any, did you find on Mr. 
West! 
A. On Mr. West! 
Q. ·Yes. I I 
A. His neck was broken, his left-
Mr. Bowles: . It is conceded he was killed. 
Mr. Williams: I want him to state that. We don't need 
you to concede · it. Answer the Court's question, please, 
Doctor. 
A. (Continued) His left chest was all crushed in, his left 
arm was broken at the wrist, the small bone in his left leg, 
the fibula-
. Mr .. Miller: We object to that. It is conceded that the man 
'vas killed. 
The Court : All right, that is enough, if it is conceded. 
l\fr. Williams: That shows the force of the blow as evi-
denced by the effect upon the body. 
The Court: Go ahead; that is enough. 
Mr. Miller: We note an exception. We make a motion t9 
strike out that part of the details that w·ent in after con-
ceding that the man was killed. 
The Court : All right, then. 
Mr. Williams : We don't want it struck out. 
page 25 } The Court : I will strike it out. 
Mr. Williams: Then we except to the Court's 
ruling. I wish to state my reasons for the record. 
The Court: Retire, gentlemen of the jury. 
Note : The jury retires from the courtroom. 
Mr. Williams: Counsel objects to striking out the nature 
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of the injuries to the body of Mr. West because ·the testi-
mony is.evidence of the force with which the body was struck, 
it bei.Iig admitted that the truck hit the body, and the force of 
the blow against the body is· evidenced by the results on the 
body. 
Mr. Bowles: If Your Honor please, in connection with that 
we feel that the eyident purpose of that testimony is to review 
before the jury for the purpose of inflaming them for dam-
ages the details of this very unfortunate occurrence, and 
unless it can be shown that the character .of the injury and 
the details as to which the doctor was attempting to testify, 
the marks on his body, had some effect upon the· feelings o~ 
the family, that is improper from the standpoint of damages .. 
The Court : All right, sir; I will strike it out. 
· Mr. Williams: Counsel wishes, before the jury 
page 26 ~ returns, to add another reason for the testimony, 
being that the case in this instance is on.for death 
and as set out in the case of Ratcliff v. McDonald's Admr.~ 123 
Va. 781, the effect upon the feelings of the widow and family 
is an element of damage and the condition of the body is an 
element showing the effect upon them and as having an effect 
upon them, and that is another reason counsel claims the 
evidence is proper. 
Mr.· Bowles: If Your Honor please, I do not 'vant to mis-
lead the Court as to our position here, but it has not at this 
t~e been shown that any member of the family knew any-
thing about the condition of Mr. West's body and until that 
is shown we contend that this is not proper to go to the jury .. 
The Court : I will strike it out until that is shown. You 
may recall him at that time. 
Mr. Williams : Exception. 
Note : The jury returns into the courtroom .. 
Witness stood aside. 
page 27 ~ T. A. S. MOODY9 
a witness introduced in. behalf of the plainti:tr, 
being first duly sworn, testified as follow~ : 
DIRECT EXAMINATION .. 
By Mr. Williams: . 
Q. Mr. 'A-foody, what is your name and businessf · 
A. T. A. S. Moody; officer of the Division. of Motor Ye-
hicles. 
Q. Did you go to the scene of the injury and death of. 1\{r. 
West in September last Y · · . · ·· 
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A. Yes, sir. 
. Q. State to the jury when you got there what was the con-
dition of things there as you found there when you got there 
where the truck was. 
A. When I arrived on the scene I found 1\{r. West laying 
to the east of the Pike, that is the one-way drive. He had 
been covered up and was dead from the injury received from 
this truck when the truck ran off the road and hit him and 
then went to th& other side of the one-way road; that is, to 
the west of the north-bound lane, and stopped just off the 
Pike to the north of a telephone pole. 
Q. Now what was its relation to the driveway-the north 
. . driveway and the south driveway; the truck after 
page 28 } it stopped 7 
A. What was its relation T 
Q. Just where was it located7 Was it crossways, length-
ways or what Y 
A. It was cross,vays, but not on the road-on either road, 
in the northbound or southbound. 
. Q. Did you notice any marks there on the road Y 
A. Yes, sir. 
Q. Could yol;l see where they began or ended 1 . 
A. You could follow the track because the dirt was new 
along there. 
Q. Where did the mark lead and where did it stop Y 
A. Well, it started just to the south of an intersection 
that had been put there by the construction company, new 
dirt; that is, the road leading off of the Pike to the east to 
the south of the house. The truck ran off the concrete ; that 
is, the hard surfaced part of the road, just to the south of 
this intersection. 
·Q. Then where did it g·o? Where did the track lead from 
theerY 
A. It went down into Mr. West's yard-
Mr. Bowles: Just a minute, if Your Honor please. Has 
1\tir. Moody surveyed this property to know what his yard is' 
Mr. Williams: I don't think he has to do that. I think if 
he sees evidence of what a yard is-
page 29 } The Court: Let him state what he say there. 
Don't give any of your conclusions, but what 
you saw when you got there. 
By I\fr. Williams : 
Q. How do you know it was ~Ir. West's yard?, 
A. Well, his posts had been put there. 
·Q. Was it to the east or the west of. the posts, the mark 
as it went down there 7 . ,· · 
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A. Well, the truck didn't hit any of the posts or where 
he was attempting to put some posts up. I know some posts 
were laying down-! disremember whether laying down or 
standing up, but he was replacing the fence and some of 
the post holes had been dug, and the south corner of his 
fence the truck didn't enter there at all, but as it got in 
front of the house it swerved and went in beyond where the 
posts were to be set and it continued on to a One-Way sign-
it was a One-Way sign there pointing north and the truck ran 
in between this One-Way sign and an oak tree and then 
swerved to the west across the Pike; that is, the one-way road, 
the north-bound lane, and came to rest below this telephone 
pole in between the two lanes of traffic ; that is, the two hard 
surfaced portions of the road. 
Q. Did you step off the course of the marks as s~own there Y 
A·. ·Yes, sir. · 
page 30 ~ Q. Just state to the jury what the marks showed, 
the result your stepping showed. 
A. I stepped off 59 steps from the point where the truck 
ran off the road to the rear end of the truck where it stopped 
Q. Now what kind of a mark was that beginning at the 
cpncrete and going down, you said, into the yard 7 Was 
it a straight or crooked mark 7 
A. Well, it was straight until it got to about the center 
of the house, I would say, and then started s1verving to the 
left and then it had to make a heavy swerve to the left after 
it got past this One-Way sign because if he hadn't he would 
have hit this oak tree and then that is when the car went 
directly to the west. 
Q. Did you notice whether there was any mark on the con-
crete just behind the truck f 
A. I don't remember whether there were any marks of rub-
ber or anything on the Pike. 
Q. Had either of the bodies been moved when you got there Y 
A. Mr. West's body was the only body that was there. 
Q. Where was his body with reference to that white oak tree 
there? 
A. His body was laying just to the south of the oak tree 
and his head was-he was laying parallel with the Pike. 
page 31 ~ By Mr. Miller : 
Q. Just south of the oak treef 
A. Yes, sir, just south of the oak tree. 
By Mr. Williams: 
Q. Was his body to the right or left of the mark as it 
s.-werved in missing the oak tree Y 
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A. It was to the right, going north. 
Q. Did yon notiee the damage to the truck, if any! 
A. There was very little damage to the truck. 
Q. Did yon notice what it was or where it wasT 
A. No, sir. It never affected the running of it at all. 
Q. Did yon notice the front part of it at all f 
A. Well, you could see where it had a lick, but I couldn't 
:s'vear what caused it. 
Q. I didn't ask you that. Could you see on either side af 
the truck the evidence of a lick there Y 
A. Well, the evidence of a lick on the right side of the 
truck; that is, the fender. 
Q. The truck went away on its own powerf 
A. Yes, sir .. 
CROSS EXAMINATION .. 
By Mr. Bowles: 
Q. When you say on the right side of the truck do you 
mean right front or right side j 
A. I remember-
Q. You 'Said fender .. 
page 32} A. Yes, I said fender. 
Q. The right front fender 2 
A. Yes. 
Q. You didn't notice any other damage to the truck that 
you recall? 
A. No, sir. Apparently it was very small .. 
Q. Mr. Moody, I believe you checked the governor on this 
truck, didn't you 7 
A. No, sir, I didn't. 
Q. Was it not checked in your presence Y 
· A. No, sir~ I saw they had a governor on there.. I don't 
know whether the governor-whether the seal was on there 
or 'vhat speed it would run or anything about it. All I know 
they had a governor on there. I remember reading the name 
cof the governor, but I can't recall it now. 
Q. Didn't you see it was sealed _at that time Y 
A. Y. es, the seal was on the governor. 
Q. Didn't you see it 'vas sealed at 35 miles an hour! 
A. There was no way to tell that. 
Q. Wasn't that checked in your presence Y 
A. I just looked at the governor on the truck. 
Q. You did see there was a governor on itt 
A. Yes, there was a governor on the truck. 
Q. And that seal was unbroken f 
page '33 l A. The seal was unbroken. 
Q. Now, Mr. Moody, at that place-! know you 
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know that place well; you travel up and down there aU the 
time, don't you t 
A. Yes. 
Q. At that place the car track coming from Richmond and 
facing Petersburg as if we were coming from Richmond 
swerves suddenly to the right there, doesn't itt 
li.. It is not a sudden s'verve. It bears to the right going 
south; leaves the Pike. 
·· Q .. And parallels the right side of the old road 1 
A. Yes, sir. 
Q. ·And the way the road was the right-hand lane coming 
from Richmond crossed the car track and then both lanes went 
right along "Qy the side of the car track; isn't that right, the 
way it used to bef . , 
A. The way the old road used to run was that it came across 
the Seaboard crossing- . 
Q. I mean right at the place where the street car-the Pe~­
ters:burg car line turned right. It is running·in between the 
two lanes and it turned right across the right-hand lane 
going to Petersburg and the two lanes joined right there 
and the old road goes right along on the left of the street 
car track! · · 
A. No, sir, the old-the ne'v road coming from 
page 34} the south going towards Richmond never crossed 
the car track at" all. 
Q. That is right, but the southbound lane crossed the track 
and both roads turned a little bit- · 
A.. Just a little bit to the right. 
Q. And then took a straight shoot for the railroad trackY 
A. 1res, sir. · 
Q. Now a the time this· accident. happened that road·hadn 't 
been blocked off; it was still being used, wasn't it, the old 
ro~7 · 
A. 1r es, sir, that old road-the traffic was running over the 
new road, bnt the old road hadn't been blocked off. 
Q. Traffic could still run over the old road f 
A. 1r es, sir. . 
Q. Do you happen to kno'v jnst how long that bridge had 
been open? 
A. No, sir, I can't recall. 
Q. Wasn't it .about a week or twof 
.A.. It hadn't been open very long. 
Q. Could you ·tell us approximately~ Wasn't it about a 
week or two Y · 
Mr. Williams: If Your Honor please, what has that to do~ 
with -this caseY. -I don't see. -
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The Court: The question is perfectly proper. Go ahead. 
· Mr. Williams : Exception for the reason it is 
page 35 }- irrelevant and immaterial. 
By Mr. Bowles: 
Q. It wasn't very long Y 
· A. No, sir. 
Q. Now the shoulders, particularly on the east· side of the 
road, were soft, new dirtY -
A. They were soft, yes sir. 
. Q. Do you recall whether it was raining or not that day Y 
A. I do not. 
Q. Did you happen to take charge of the traffic when the. 
funeral 'vas held Y , 
A. Did I take charge of the traffic' 
Q. Y·es. Were you· at the funeral, handling traffic Y 
A. No, sir. 
Q. Were you there that ·day? 
A. The . day of the funeral Y 
Mr. Cogbill: What relevancy is it whether he took charge 
of the traffic Y 
The Court: I don't know whether it has any or not. I 
don't know. · 
Mr. Cogbill: I just can't see anything to it. 
The Court : Mr. Moody said he wasn't there. 
Mr. Bowles: If Your Honor please, I think I know what 
I am about and if these gentlemen care to know 
page 36 }- at this time if you will excuse the jury I will be 
glad to tell them. 
The Court: Mr. Moody said he wasn't there. So he doesn't 
know anything about it. Go ahead. 
By Mr. Bowles: 
Q. Mr. Moody, the mark you_ saw wher~ the truck went off 
the concrete onto the soft shoulder, was that the right wheel 
of the truck? 
A. I followed the right wheel of the truck where it ran 
off the concrete. 
Q. Now when you made your steps did you step it along 
the concrete or in the track t 
A. No. si~, I .stepped it in the track. 
Q. In the track? 
A. Yes. 
Q. And it was 59 steps t 
A. Yes. 
Q. And that was the right wheel? 
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A. That was the right wheeL 
Q. Did you take any particular notice of the left wheel? 
A. Well, no, sir. I knew the right wheel would be-
Q. The left wheel would be the same distance from the 
right wheel T 
A. Yes, sir. .. 
Q. The only thing I was inquiring about was to see whether 
or not you noticed where the left wheel went off 
page 37 } the concrete. I know it had to come off. 
A. I don't know. As well as I can remember it 
came off in that intersection or just possibly to the south 
of the corner of his fence or where his fence was. 
Q. Now, then, yon followed this right wheel track and it 
went right straight until it got to the center of the house or 
about the center of the house? 
A. Yes, sir. 
Q. Or in front of the house f 
A. Yes, sir. 
Q. And then it began to bear left and then suddenly 
swerved left to avoid the tree and if it hadn't turned suddenly 
left facing Richmond the track was pointing right at the tree f 
A. Yes, the track was headed towards the tree and it 
swerved and it swerved in between the One-Way sign and 
the oak tree, which is a big 'vhite oak tree, and then went 
to the west. 
Q. Now, Mr. 1\tfoody. there 'vere no barricade posts or side 
line posts on the shoulder at that time, were therP.f 
A. Not on the shoulder of the highway, no, sir. 
Q. They are there now? 
A. Yes, sir, as well as I remember they are there now. 
Q. Now you don't remember whether the posts were lying 
down or standing up f 
page 38 } A. No. sir. I don't. 
Q. Do you recall that the wire fence was downY 
A. I recall that the wire fence was down and was to the 
east of the post holes that were being dug, but I don't recall 
whether there were any posts upright or not. 
Q. You mean to the west of the post holes, don't you? 
A. The fence was laying to the east of the post holes. In 
other words, the fence was laying on the inside of his yard. 
Q. On the inside? 
A. On the inside of Mr. \Vest's ·yard. 
By Mr. Cogbill: 
Q. Yon mean off towards the railroad f · 
A. Yes, sir, towards the railroad, towards his house .. 
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·By Mr. Bowles: 
Q. And not towards the west 7 
A. No, sir, not laying towards the west at all. 
Q. Now was any of that fence tacked to the posts? 
· A. Well, the fence that was in front of his house wasn't 
tacked to the posts. 
Q. It was lying down T 
A. Yes, sir. 
Q. Do yon happen to know how many posts were sitting 
in the holes and how many weren't 7 
A. No, sir, I don't. 
page 39} Q. Yon found no evidence that this automobile 
had struck any post? 
A. No, sir. 
Q. Now do you happen to know whether or not the fence 
on the south end was tacked to the posts or not? 
A. The fence to the south of his house was still intact; 
that is, it had been cut back to make the right of way: for 
this road. Now I don't know to what point that fence came 
towards the road or had been taken down, but I know the fence 
to the south-
Q. Mr. Moody, do you happen to kno'v whether or not the 
south end-whether they had started to tack any of this wire 
fence onto the posts or not T I mean the south end on the 
front line. 
A. No, sir, I don't recall whether they had or not. 
Q. Do you know on whi~h side of the posts the fence was 
ultimately put? 
A. Which side the fence was on? 
Q. Of the posts, that the wire was ultimately tacked. 
A. I know the fence on the south side of his house the 
posts was on the inside of the fence. 
Q. The posts were on the inside of the fence! 
A. Yes, sir. 
Q. How soon do yon think you got there, sir? Were you one 
of the first to know about this accident! 
page 40 } A. Yes, sir, I was the first officer, I suppose, that 
arrived on the scene. My attention was called-a 
man stopped me, rather he beckoned to me and I turned 
·around-! was south of the Hopewell intersection at the time 
going· up the grade towards Peterbnrg-I was coming to-
wards Richmond and this man beckoned to me and I turned 
around, thought maybe he wanted something and I turned 
around and went back to where he had stopped, and he told 
me it was a bad accident up at Bellwood. 
Q. ~d you came straight down 7 
A.. I started right up there. 
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Q. Who was there when you got there!, Was it a large 
crowd of people Y 
A. Well, a lot of cars had stopped there. 
Q. Had they stopped in front of the house and all around f 
· A. The cars had stopped on both sides of the road, on the 
southbound lane and on the northbound lane. 
Q. Did you see Mr. Duncan who was driving this truck f 
A. Yes, sir. 
Q. Did he tell you a car had driven him off the road t 
---A. Yes, sir. 
. Mr. Williams: Now they objected to w·hat Mr. Duncan 
'told the doctor. What could be the relevancy of Mr. Dun-
can's statement himself if it was irrelevant for 
,page 41 ~ one purpose; it must be for the other. I think 
the evidence is all right, but counsel I think can't 
make -fish of' one and fowl of the other, and I think it is ob-
'jectiona:ble and therefore so move, but we will let it stay in. 
We withdraw the objection. 
The Court: Go ahead; it is in. He doesn't object to it. 
Mr. Bowles : That is _ all. 
RE-DIRECT ~~AMINATION. 
By Mr. Williams: 
Q. _Just state the balance of what he said. 
A~ Do you ask that in the form of a question f 
··Q. Yes; state what Mr. Duncan said besides that, if any-
thing. 
A. He told me he came over the hill and this car made a 
wide left curve; that is, coming off of the southbound lane 
onto the three-way road, and that he was proceeding north 
and that he had to. swerve his truck to keep this car from hit-
ting him, but he never could give me any description of the 
car or the license number or anything. 
Witness stood aside. 
page 42 ~ J. K. HALDER, 
. a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Williams: - · 
Q. Will you state to His Honor and the jury your name 
and occupation Y 
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A. J. K. Halder; police officer Chesterfield County. 
Q. How long have you. been an officer of the county Y 
A. Since April a year ago, 1st of April a year ago. 
Q. Were you called to the scene of the injury and death 
of Mr. West¥ · 
A. No, sir, I wasn't called to the scene; I came by there 
pretty soon after the accident-some little time after the ac-
cident. 
· Q. Did you come from towards Richmond¥ 
· A. I came from towards Richmond. I was in Richmond 
at the time. 
Q. Had you gone up any time shortly before or sometime 
before that had you gone towards Richmond Y . 
· A. I had gone towards Richmond about an hour and a half 
prior to this time. 
Q. At that time did you see Mr. West? 
page 43 ~ A. Ye·s, and Mr. Shorter, both. 
Q. V\There were they 7 
l\fr. Miller: If Your Honor please, 'vhere these gentlemen 
were an hour before the accident happened isn't evidence to 
fix any location. 
Mr. Williams: I am not claiming that it locates them at the 
time it happened. I just want to show where they were 
working at the time. 
The Court: Go ahead. 
By Mr. Williams: 
Q. Where "rere they about the time you went by? 
A. When I went by Mr. West was leaving a point at the 
corner-
Mr. Bowles: That is trying to fix a definite location. If 
he says they were out in front fixing the fence, we have no 
objection. . . 
1\rfr. Williams: That is· 'vhat I want to. prove. 
A. They were out in front of the house. 
Q. Were they playing· or working or what? 
A. They were fixing the fen~e. Mr. Shorter was digging 
a hole there at the corner of the fence and 1\{r. West was com-
ing from where Mr. Shorter was, coming towards the house. 
· Q. Now when you came back just state to the jury what the 
condition of things were when you got there Y 
page 44 ~ A. Well, 1\ir. West and Mr. Shorter had both 
. been removed from the scene of the aooident when 
I arrived. 
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Q. Was the truck there or not! 
A. Yes, sir, the truck 'vas there. 
Q. Had it been moved? 
. · A. From the information that I had, it ~ad not. My infor-
mation w~s that the truck was where it had stopped. 
Q. Just state if there were any marks leading up to the 
truck¥ 
A. Yes, sir, there was marks coming off of the highway on 
an angle and going down through the edge of the yard, run-
!ling directly overtop of a woven wire fence, the origin~l wire 
fence, and a deep indentation over that wire and into the 
inside of the yard and just barely missing a large oak tree 
at the northwest corner of the yard, and then coming back 
into the highway and across the hard surface, and the 
truck had stopped in the division there between the street 
car track and the east road. 
Q. Did you make any measurements of those marks that 
you saw thereY 
A. No, I didn't at the time because two other officers were 
there prior to my arrival and they had handled that part of it. 
Q. Did you notice any front damage to the truck 
page 45 ~ or any evidence of a collision o~ the front part of 
the truck with anything? 
A. I didn't make any close examination of any of it. 
CROSS EXAl\riiNATION. 
By Mr. Bowles: 
Q. Mr. Halder, you say, as far as you kno'v the truck hadn't 
been movedY 
A. So far as I know, no, sir. 
Q. Its back end was about at the west side of the north-
bound traffic lane; isn't that right? 
A. The back side Y 
·Q. The back end of the truck was near the west side-left 
side going to Richmond of the Richmond road Y 
A. Yes, sir, of the north side traffic. 
Q .. Now the front of it was not on the street car track? 
A. It was very close to the track; I would say just room 
enough for the car to pass. 
Q. Just room enough for the car to pass Y 
A. Yes, sir . 
. Q. So that the truck had stopped between the street car 
track and the concrete? 
A. Yes, sir ; the point I saw it. 
Q. Mr. Halder, it was pretty near to the first pole, too,. 
wasn't it? 
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A. Well, I really didn't make a close survey of 
page 46 } the position of things.. I just noticed where the 
truck was standing and that it was clearing the 
street car line and also the road, and you could see some 
marks on the concrete where the brakes had slid-
Q. Just a minute. You don't know what made the marks f 
The Court: Just say what you saw. 
A. I saw these marks on the concrete where the brakes had 
slid and went to the truck; the truck was standing there. · 
Mr. Bowles: We object to that.. 
The Court: So far as the brakes having slid, as I told you 
gentlemen, what this wjtness saw you ean eonsider; his con-
elusions from what he saw you will disregard. That is as 
plain as I can make it. 
By Mr. Bowles: 
Q. You saw some tracks behind this truck on the -concrete t 
A. Yes, sir .. 
Q. You saw the tracks on the shoulder f 
A. Yes, sir. 
;Q. You saw where those tracks started f 
A. Yes, sir. 
Q. Did you look at the right-hand wheel f 
A. The right-hand wheel? 
Q. The right-hand wheel track. 
A. I looked at the right and left-hand wheel 
-page 47} tracks where it went through the yard and down 
the shoulder of the road and back into the high-
'vay. I saw .those. 
Q. Where did the right-hand wheel leave the concrete Y 
A. The right-hand wheel left the concrete a distance of ap-
proximately 10 or 12 feet south of the road that goes in to the 
south side of Mr. West's home. 
Q. Now where did the left wheel l~ave the concrete? 
A. The left wheel left the concrete approximately at the 
north edge of this same road that goes into Mr. West's home. 
Q. Now this right track when it left there was headed right 
straight to that tree, 'vasn 't it Y 
A. Yes, sir ; seemed to be a pretty straight line towards 
that tree. 
Q. And it bore left and got back on the concrete? 
A. Yes; just barely missing that tree I would say by not 
more than a foot. 
Q. From the point that the right wheel left the concrete the 
48 Supr~e Court of Appeals of Virginia. 
track went in a straight line towards . the -tree· and then cut 
sharp left; is that rightt , . . .. 
A. Yes, just after it passed the tree it went hack on the 
highway. 
Q.. Not after it pa&sed the tree¥ 
Mr. Williams: Don't argue with the 'vitness. 
~ 
page 48 ~ A. It barely missed the tree a foot, gradually 
running back towards there, and then made a sharp 
cut .across the highway at a point just north of the tree. 
Q. But that right wheel track was headed right straight 
to that tree from the time it left the concrete until it got 
almost to the tree 1 
A. Almost a direct line, I would say. 
. Q. Almost a direct line! 
A. Yes, sir. · . 
Q. Now you say the right wheel ran over this wire that 
was lying downY · · 
. A. Yes, sir; the wire· was bent ·down into the· track. You 
could see where it went right over the wire in the soft dirt. 
Q. And that was the 1·ight wheel track Y · 
A. Yes, sir, the right wheel. 
Q. Now the wire was on the Pike side of the post holes, 
wasn't it? 
A. It seemed to be lying p·retty much in line with where the 
posts had been taken up. 
Q. What do you mean in line with it Y 
A. It· seemed the poles had been taken up and the wire 
dropped down on the ground. 
Q. Lying over the post holes f 
A. Over some of the old post holes. 
Q. The old post holes were way up nearly on 
page 49 ~ the road almost; where the old post holes had been Y 
· A. The old posts 'vere right along the edge 
of the shoulder there of the new dirt; right along on that 
edge there .. 
Q. The old post holes. Let me see if I understand you. 
They were right on the edge of the dirt of the shoulder! 
A. That is it, of the new dirt that had been put there. 
Q. About 4 or 5 feet from the edge of the concrete t 
A. Approximately that distance. 
Q. And the 'vire 'vas lying over those holes 1 
A. Right along over the edge, right along down the side of 
the road, 1·ight between the yard and the new fill. 
Q. And the right-hand wheel ran right .over this wire¥ 
A. Right over that wire, yes, sir. · 
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Q. Were you at the funeral, Mr. Halder! 
A. Yes, sir. 
Q. That was a rainy day, wasn't it? 
A. Yes, sir. 
Q. Did you handle the traffic there that day? 
A. I assisted in handling it. 
Mr. Cogbill: What has that to do with this caseY If Your 
Honor please, I would like. to offer the same objection. 
Note : The jury retires from the courtroom. 
Mr. Cogbill: I just want to put the objection in the record. 
The Court: I don't know what it is. Mr. Moody 
page 50 ~ said he wasn't there and I don't know what their 
object is in introducing this testimony or what it 
is. I don't know how you can connect it up. . 
J\tfr. Cogbill: My objection is that it is irrelevant and im-
material to the issue here in this case. 
Mr. Bowles: Now, if Your Honor please, as the jury is 
· out and can't hear it may I ask this witness the questions 
which will show to the Court what my purpose is 1 
The Court: You have asked him whether he handled the 
traffic. 
Mr. Bowles: He said he did. 
J\tlr. Cogbill: This is at the funeral. 
Mr. Bowles: Two days later. 
Q. This accident was on a Wednesday, wasn't it? 
A. It was on the 19th. 
Q. The funeral was on the 21st 7 
A. ·Yes, sir. 
Q. You say the funeral was on a rainy day 1 
A. Yes, sir. 
Q. Now cars backed up in that yard, the hearse and other 
cars, did they not Y 
· A. In the back yard. 
page 51 ~ Q. I mean in the front yard, and cars stopped 
off of the concrete on the shoulder of that road on 
the day of the funeral : parked off of that road right in front 
of that house, didn't they? 
A. We had one or two cars to attempt to stop there and 
we drove ·them around in the back yard. 
Q. But they did drive around in there? 
A. They drove in there and didn't clear the hard surface. 
Q. Didn't they drive up on that shoulder in about the same 
place this truck had gone or approximately there 1 
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A. They drove off of the edge of the concrete there with two 
wheels and come very near having another accident at that 
point. 
Q. And on a rainy day and soft dirt they made more tracks 
there, didn't they? 
A. Yes, sir, but still they didn't come over, except a car 
that come very near running into the rear of another car 
·and went into the yard, but they stopped before it got to the 
point of the sidewalk into Mr. West's yard. 
Q. But I understand you to say there were cars out there 
the day of the funeral Y 
A. ·Yes, sir. 
Q. They parked off of that shoulder at the place where this 
accident happened Y 
, A. With two wheels, yes, sir. 
page 52 ~ Mr. Bowles: I just want to ask that on the ques-
tion of perhaps a request by these gentlemen for 
a view of these premises. I am trying to show that the con-
ditions two days later with the marks made on that shoulder 
were not the same as they were the day of the accident and · 
are not the same now. I assume that perhaps these gentle-
men may request a view of the permises and I am laying 
the foundation for the objection to it. 
Mr. Williams: We deny that those marks are the marks 
in question to which the witnesses have testified or that 
anything they have said affects in any way what is the plain-
tiff's case on the physical conditions there as made by the 
truck of L. Bromm Company, and l will ask leave of the 
Court to ask this question-
Yr. Bowles: Wait a minute before you ask any questions. 
I think my friend misapprehends my position. i don't care 
about this testimony at all going to the jury or anything about 
it going to the jury as relating to the testimony which has 
been put in here with reference to marks that were seen by 
people who got there immediately following the 
page 53 r accident. If my friend expects to ask for a view of 
these premises at the end of this trial I expect to 
object to it on the ground of the testimony which the witness 
has just given to the Court and the Court has. heard it and 
other testimony 'vhich I shall have which will show to the 
Court that the conditions there now are not the same as on 
the day of the accident and it will confuse and mislead this 
jury because there are tracks in the yard today that were not 
there at the time of the accident. That is my purpose. 
?vir. Williams: We don't care anything about it as far as a 
view; they can have it if they want if or not. There is no 
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.change in the mark of the wheel that went to the right of 
te post hole at which point these people were hit; there is no 
change in that. 
Mr. Bowles: I am not trying to offset that testimony. It 
goes to the jury for what it is worth .. 
Mr. Williams: We don't care anything about the view. 
The Court : All I understand in the present state of the 
testimony you have got no witness who has testi .. 
page 54 } fied to anything except immediately after the ac-
cident. 
Mr. Williams: That is all we want. 
The Court: Now Mr. Bowles desires this testimony in case 
you put in testimony as to what occurred on the day after the 
funeral or the day of the funeral. 
Mr. Williams : I think it would be relevant in case we did. 
The Court: What is the trouble about letting it come in 
now? 
Mr. Williams: I don't think it has any relevancy at alL 
We are not trying to prove the eondition two days after; 
what we are doing is proving the condition that day. 
Mr. Bowles: Your Honor, J can solve this problem. If 
we can have Mr. Halder back in the event that they ask for a 
view we won't go into it. 
The Court-: All right we will have Mr. Halder back. 
Note : The jury returns into the courtroom. 
Witness stood aside. 
page 55 } C. W. SMITH, 
a witness introduced in behalf of the. plaintiff, 
being fist duly sworn, testified as follows!· 
DffiECT EXA:MINATION. 
By .Mr. Williams: 
Q. Chief, what are your initials? 
A. C. W. Smith. 
Q. You are the chief of poliee of the County of Chester-
field? 
.A. Yes, sir. 
Q. Were you called to the scene of the ·injury and death 
of Mr. West on September 19th? 
A. No, sir, I "Wasn't. 
Q. Did you go there 7 
A. Not that day. I was down there the next day. 
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Q. You weren't there when conditions-the truck wasn't 
.there when you were there t 
A~ No,. sir. 
-Mr. Williams: That is all. I didn't know that .. 
Witness Rtood aside .. 
page 56~ E. 0. BELLWOOD, 
· a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Williams : 
Q. Would you state your name and where you live and 
your business·~ · 
· A. E.. C. Bellwood; .Stop 24, Petersburg Tul"'lpike. 
Q. Your occupation is what? 
A. I suppose you would say a retired farmer. 
Q. Mr. Bellwood, were you at the scene or did you come 
to the scene. where Mr .. West .was injured and killed in Sep-
tember lastf 
A. Yes, sir, I was there about an hour after the accident 
took place.· 
Q. Was the trucir still there when you got theref 
A. Yes, sir. 
Q. Had it been moved from its original locationf 
Mr. Bowles: How does he know if he didn't get there for 
an hour! 
A. I don't know. 
' Q. Where was it when you got there 1 
A. It was on the-it was facing west; it was on 
page 57 ~ the west side of the concrete, somewhere right 
there. That was the location. I didn't notice it to 
the fine point. 
Q. Was it on the paved road· or in the dirt! 
A. Well, I ·would in1agine-
• 
Mr. Bowles: If your Honor please, we don't want what 
he imagip.es. We want 'vhat he knows and nothing but what 
he knows. This· is not an imagination case. 
The Court: Just say 'vhere it was. 
A. Just about the edge of the :first section of that con-
crete road, the east section; just about on thP west edge of 
it. . 
L. Bromm Baking Oo. y. Ada V. West, Admrx., etc. 53 
Q. Is there a street car track to the west of that? 
. A. Yes, sir. 
Q. Did it go to the street car track or not? 
A. No, sir. 
Q. Now did you see any marks leading up to or away from 
the truck? Did you see any marks leading up to the truck! 
A. From the east side of the Pike? 
Q. Yes, from the east. 
A. Yes, sir. 
Q. Can you state where those marks went7 
A. Backward Y 
Q. Yes, backward. 
A. I can trace it back to where it left the concrete. 
Q. Well, do that to the jury and His Honor. 
page 58 ~ A. Well, I would start where the truck left the 
concrete. · 
Q. Where did it leave the concrete? 
A. It was practically 99 feet from where the accident took 
place where a certai'll _corner post was situated. 
Mr. Bowles: If Your Honor please, I must ask at this time 
whether Mr. Bellwood knows of his own knowledge where the 
accident took place. Now if he would just fix some point 
there instead of saying 'vhere the accident took place-
Mr. Williams: I 'viii get him to do that. 
Q. Those 99 feet began at what point to the concrete other 
than something you draw as a conclusion Y State something 
that showed there that they began at. 
A. They began where the wheels left the concrete. 
Q. And was there any post that was lying down or-
By Mr. Bowles: 
Q. To 'vhere? 
A. It was nothing at that point it left the concrete. 
By Mr. Williams: 
Q. Where it left th~ concret~ following the 99 feet to the 
end of the 99 feet where did that 99· feet end' 
A. It ended where that post 'yas-corner post was. . 
- Q. Is that in the front of the house or in the back of the 
house? 
A. The post would be just about at the south 
page 59 ~-corner of the house-a little north of the house but 
· opposite the south corner of the house-I mean 
west corner. 
Q. The west corner of the house? 
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A. Yes, sir. 
Q. Did the mark lead up to ~he wh~te oak ~ree or near 
there Y · ~ : · -· · · - : · :; · 
A. The mark-the route of the automobile truck from 
where i~ left the turnpike to tha~ corner post ·was as straight 
as an arrow. · 
Q. Then where did the mark go 1 
A._ Just as soon as they got to that post there was an oalr 
tree there about 2 feet in diameter and it swerved to the 
left there and niissed that tree and swerved over' across the 
T.urnp~e. · · · • 
Q. · Were the boqies there when you got there? 4-· No, ·sir. .. · · · · 
Q. Do you know how far it was from this post where you 
saiq that 99 feet ended to 'the poin~ where the car stoppeq 
over ·be~ween ~he paved ro·ad and t:fle traclr ~ 
. 4,. r ~<ln. 't measure where the car was s~anq~ng when l 
was there .. , _ · · 
Q. How far was H, would you say; from the post to this 
white oak f , · 
A. It was 22 feet. 
Q. Did you use a tape measure or d~d you step it or what Y 
,4.. I used a· tape measure. l'b.ere might be a 
page f?.O ~ varia~ion of an :i;ncp or ~wo, but it was approxi.! 
· · ~ately 22 fee~. · 
CROSS EXA1\1INATION. 
By Mr. Bowles: 
·Q. Mr. Bellwood, let's get some of this thing out of the 
way. You don't know where these gentlemen were when they 
were struck; you don't know where they were standing? I 
am talking about whether you know, not what somebody tolq 
you. 
A. I don't know where China is, put I lrnow there is a 
China. Some things are estabUsheq. 
Q. We are not discussing China. · 
A. Some things are established by inference. 
Q. The Court will tell you that you can't infer it. You 
don't :know where these gentlemen were standing when they 
were struck? · · 
A. No, I do not. 
Q. I don't want you to respond to any question I may aslr 
you as to your supposition or guess or an~hing else. Do 
we understand one another!' - , : :· ., ... 
A. Yes, sir. ' 
L. Bromm Baking Co. y. Ada V. West, Admrx., etc. 55 
i: 
Q. Very well. No~ where the wheel left the concrete was 
.a little south of that entrance road, wasn't itY 
A. Yes, sir. 
Q. That was the right-hand wheel? 
page 61} A. The right-hand wheeL 
Q. And it is that wheel track that you are talk-
ing about that was as straight as an arrow to the corner 
post? · 
A. Yes. 
Q. You mean a ~orner post hole, don't you 7 
'A. The post was knocked out, gone. , 
Q. There was no post in the hoi~ wJren you got there Y 
·A. No, sir. ·· 
Q. Why did you say it was knocked out 7 
A. Sir! . . ' 
Q. Why did you say it was knocked ou~ 7 -r ou didn't see jt knocked out Y ·· 
A. Well, it was lying there. 
Q. Because it was lying there you assume ~pat it was )mocked out? · ·· · · ·· 
A. Sure. 
Q. I see, but it was the hole you are taJkjng about ; as 
straight as an arrow to that poJ~ f · · · · · · 
· A. Yes, sir. 
Q. And then when that wheel track got to tpe hole it cut 
sharply leftY · .. · · · 
· A. Swerved to the left. 
Q. And missed the tree t 
A. Missed the tree. 
Q. How far did jt mjss the tree? 
p_ age 62 } A. Maybe a foo~ or 18 inches; something like 
that. ., ... · 
Q. Did you see the wire? 
A. The what? 
Q. The fence wire? 
A. The fence was lying on the side. 
Q. On the side of the line of post holes T 
A. The fence itself was lying on the ground fla~. 
Q. The wire fence Y 
A. Yes. The right wheel of the truck ran rigP.~ along that 
wire fence-it was a netted wire-part of the distance. After 
jt got over near the post it ran down the wire. 
Q. Now, sir, the wire wasn't tacked up to the posts, was it? . . ... 
· A. It was lying on its side. 
Q. And lying on (he hig}nvay side of the line of post holes, 
wasn't it! · · · 
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A·. ·The highway side Y Why ye'S, just right along there. 
Q. Now ho\v many posts were in holes and how many were 
out of holes, do you lmow, sir Y 
A. No, sir. 
Q. Was there more than one post out of a hole lying there? 
A. I didn't notice· any others. 
Q. Did you notice whether the posts were-that they were 
in the holes Y 
A. I don't think they 'vere in the holes. 
Q. Yon don't think any of the posts were in the 
page 63 ~ holes ; all of the posts 'vere lying by the side of the 
holes along the side of the road? 
A. I don't remember any posts except the one that was 
knocked out or that was lying as if knocked out. 
Q. I understand what you say about that, sir, but I am 
asking you no'v what about the posts that were not lying as 
if they had been l{nocked out? 
A. I don't kno,v. The wire fence \Vas lying there and if 
the posts were there they were inside the fence; that is, on 
the inside or house side of the fence, but I don't think they 
were inside. 
Q. They weren't in the holes, in other words Y 
A. I don't think they were. 
Q. Did they look as if they l1ad been knocked out f 
A. I didn't notice the posts. 
Q. Did they look as if they had been knocked out Y 
A. I told you I didn't notice any other posts. 
Q. Yon only looked at this one post f 
A. That is all. 
Q. Now did you notice where the left-hand wheel went off 
the concreteY 
A. Not exactly. The post was about 14 feet from the con-
crete ; so you can make your o'vn estimate where the left-
hand wheel left the concrete. 
Q. I didn't hear you, sir. 
page 64 ~ A. I say it 'vas about 14 feet from the post hole 
to the edge of the concrete. 
Q. vVhich post hole are you talking about now¥ 
A. The corner post. 
Q. The northwest corner post T 
A. The only post I referred to. 
Q. I am talldng about where tl1e left wheel track of the 
truck left the ·concrete.- Do you know about that? . 
A. It was 14 feet from the concrete, taking a diagonal 
straight line over the 99 feet. J\faybe you are niathematician 
enough to ·know_:_ · · 
Q. I am no mathematician at all; I am a lawyer and you-
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are a witness. I am asking you did you see where the left 
wheel left the concrete' 
A. I didn't measure where the left wheel-
Q. I didn't ask you \vhether you measured; I asked you 
did you see where it left the concrete. Now can you asnwer 
me or not? 
. A. No, I can't give a direct answer to that specific ques-
tion. 
Q. Then we won't pursue it any further. You live in a 
house right near that place, about 300 yards from this acci-
dent, don't you? 
A. 400 or 500 yards, yes. 
Witness stood aside. I i 
page 65 r 0. L. SARG. 
a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows: 
DIR.ECT EXAMINATION. 
Bv ~ir. Williams: 
·Q. ~Ir. Sarg, would you state your name and business' 
A. 0. L. Sarg. . 
Q. Where are you employed? 
A. State Highway Department, as inspector. 
Q. Now, 1\fr. Sarg·, did you witness or know anything about 
this happening in which 1\ir. West was killed out on the Pe-
tersburg Pike? · • 
A. I wasn't an actual eve-witness of the occurrence. 
Q. What was it you saw? Was it before or after it hap-
pened? 
A. The next morning, the evidence of the track from the 
truck. 
Q. You sa\v some mad{s, did you 1 
A. Yes, sir. 
Q. You didn't see the driver? 
A. No. 
Q. And the truck had been moved' 
A. Oh, yes. 
pag·e 66 ~ Q. Was that a three-lane traffic road? 
A. Yes, sir. 
Q. How long have you been with the Highway Department Y 
A. One year. 
58 Supreme Court of Appeals of Virginia. 
CROSS EXAMINATION. 
By Mr. Bowles: 
Q. How long have you been with the Highway Department? 
A. One year. The accident really happened on the north-
bound lane leaving the three-way lane. 
Mr. Miller: I submit this gentleman doesn't know where 
this accident happened. He was there the next morning and 
is undertaking to tell the jury where it happened. 
Mr. ·Cogbill: We didn't ask the question and ask that it 
be stricken out ourselves. 
Mr. Bowles : It is already in. 
The Court: All right, you ask that it be stricken out Y 
Mr. Williams: No, they say it is all right. 
Witness stood aside. 
page 67 ~ CHARJ .... ES R. BISHOP, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXA~IINATION. 
By Mr. Williams: 
Q. Mr. Bishop, what is your name and where do you live Y 
A. Charles R. Bishop; Route 7 Richmond. 
Q. Do you live on the Petersburg Pike or is your place 
of business on the Petersburg Pike 1 
A. My place of business is on the old road. 
Q. Do you remember the time Mr. West was injured and 
killed near his home on ·the 19th of September last 7 
A. Yes, sir. 
Q. Just before that incident happened did you see this truck 
of the L. Bromm Baking Company pass your place on the 
roadway? 
A. Yes, sir; I passed the truck. 
Mr. Bowles: Didn't he say he lived on the old road? 
Mr. Williams: Yes. 
Q. How far do you live from Mr. West's home or is your 
place of business from Mr. West's home, would you say? 
A. Possibly half a mile. 
page 68 ~ Q. That was the old Pike? 
A. Yes. They recentlv built a cut-off there .. 
Q. How far are you from the ne-\v road or how far is your 
place . from tl1e new road Y 
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, .A. 200 yards. 
Q. Was this truck on the new road as it passed your place 
·or on the old road 1 
A. I passed the truck on the new road. 
Q. You passed the truck 7 
A. Yes, sir. I was coming from Richmond[ and the truck 
was coming from the other direction. · 
By Mr. Bowles: 
Q. You were in an automobile? 
· A. Yes, sir. 
By Mr. Williams: 
Q. .And you passed it 7 
.A. Yes, sir. 
Q. Had you come by the West place 7 
.A. Yes, sir. 
Q. Did you see anybody out in front of Mr. West's place? 
A. I saw Mr. West and :hfr. Shorter building a fence out 
in front of the place. · 
Q. Where were they at the time yon saw them? . 
A. They were at the post they were putting up at the time 
of the accident. 
page 69} ~Ir. J\lfiller: Wait a minute; you don't know 
what they were doing at the time of the accident. 
I move that be stricken out. 
The Court: Just state where vou saw them and leave out 
about the accident. · 
Bv Mr. Williams: 
· Q. Now they were at a post. Just locate that post you say 
they were at. 
J\{r. Bowles: If Your Honor please, let me understand. 
This gentleman passed the West home and went half a mile 
down the road and passed the truck when he had gotten half 
a mile past the West home-
The Witness: No, it wasn't half a mile. 
The Court : I think if you wait a few minutes until the 
witness testifies-as I understood, this witness was coming 
from Richmond. 
The Witness: Exactly. 
The Court: And as you passed the West place you saw 
"J\fr~ West and Mr. Shorter out there. 
The Witness: In the act of putting a post in the ground 
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just to the right of the driveway-of a walkway, I meant to 
say, coming out from the house. 
· · Mr. Bowles: What I was trying to find out how 
page 70 ~ long before the accident it was to see whether it 
is relevant or not. · 
The Court : · If it isn't 1·elevant the jury will disregard 
it. 
By Mr. Williams: 
Q. Where did this Bromm Baking Company truck pass your 
car? How far from the West place was it, would you say! 
A. Possibly a quarter of a mile. 
~fr. ~filler: He has alreadv said half a mile. 
The Witness: No, I beg yo"i.r pardon. I said I lived half 
a mile. 
The Court: The witness said his place of business was l1alf 
a mile from the West home, as I understood it. 
By Mr. Williams : 
Q. Now did you come back up to the place where Mr. West 
had been injured and subsequently died Y 
A. Yes. 
Q. When you got there how long after it happened was itf 
A. I couldn't say exactly. It had been a very fe·w min-
utes. I will say probably fifteen minutes as near as I can 
guess at it. 
Q. Had the bodies been moved 1 
A. No, sir. 
Q. Now where were those bodies lying when you 
page 71 ~ got there T 
A. At this post. The post had been knocked 
down-
Mr. Bowles: Now, if your Honor please-
By Mr. Williams: 
Q. Where had it been knocked down? 
A. The post had been knocked do'vn that I saw-
1\fr. Bowles: I don't want him to tell the jury something 
improper. This gentleman can't kno'v whether the post had 
been knocked down or not. I object to it. 
The ·Court: I think the witness can't say that the post 
was knocked down. He can say they were at a post which 
was down. Understand, Mr. Bishop, don't testify to any of 
your conclusions, but just what you saw. · 
The Witness: As I saw it, Your Honor-
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Mr. Miller: Wait a minute. 
Mr. Bowles: vVe note an exception to that and move it 
be stricken out. 
By Mr. Williams: 
Q .. Where was the pole located you referred to a minute 
ago? 
A. To the right of the walkway coming out of the house 
when I went by when they were working at it. 
Q. Is that the northwest corner post-
Mr. Bowles: Let him say which one it was. 
page 72 } By Mr. Williams: 
Q. Which post was it Y 
A. It was to the north of the walkway coming from the 
front of the house. 
Q. Now was it an inside post or corner post or what Y 
A. The line of posts they were putting up ran parallel with 
the highway. 
Q. Which post was it Y 
A. This 'vas the first post north of the walkway coming 
from the house. 
. Q. Now was the auton1obile there at the time you got· 
thereY 
A. Yes, sir. The truck, you mean? 
Q. I mean the truck. 
A. Yes, sir. 
Q. Where was it located' 
A. It had run diagonally across the road to the left and 
was standing between the two driveways. 
Q. Now where were the bodies? Did you notice a white 
oak there? 
A. The bodies were lying-
Q. Did you notice a white oak tree there? 
A. Yes, sir. · · 
Q. Where were the bodies with respect to the white oak 
tree? 
A. The bodies were between the post that we have. been 
discussing and the white oak tree. The post wasn't 
page 73 } there at this time, of course. 
Q. Did yon notice any marks around there im-
mediately behind the truck or leading up to it? 
A. Oh, yon could see the truck tire prints. . 
Q. Where ·could you see them? I mean where did they 
lead to and from? 
A. It gradually left the higl1way for a distance of I would 
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guess 50 feet. Now I don't know how near I am right about 
that .. 
Mr. Miller: That is hardly admissible, a guess. 
The Court: Well, go ahead. 
By Mr. Williams: 
Q. You didn't measure it yourself? 
A. No, I didn't measure it. 
CROSS EXAMIN1\.TION. 
By Mr. Bowles: 
Q. Mr. Bishop, this post you saw these gentlemen stand..: 
ing by when you went south was the first post north of the 
walkway? 
A. Yes, sir. 
Q. When you went by there the wire, of course, wasn't 
tacked to any post, was it? 
A. I don't think it was any wire. I couldn't say whether 
it was any wire on the post or not. My version 
page 7 4 } of the thing-
Q. I don't want your version of it. 
A. They were attempting-
Q. Wait a minute. You were asked whether it was tacked 
to it. 
A. I don't know whether any wire was tacked to it or not. 
Q. I don't want your guess of what happened; I want to 
know what you saw and all you know and do want to know 
what yon did see. 
A. I couldn't say whether it "'as any wire tacked to it. 
Mr. Cogbill : That is his version of it. 
Mr. Bowles: I ask the Court to tell counsel a version is not 
a proper thing to go into this case. 
The Court: The jury will not take into consideration any-
thing said by the counsel. I have asked you to refrain from 
commenting between you. Go ahead. 
Bv J\!Ir. Bowles: 
··Q. Mr. Bishop, there were other posts along theret 
A. I beg pardon? 
Q. There were other posts along there 7 
A. Yes, sir. 
Q. Do you recall whether they were out of the holes or in 
the holes? 
page 75 ~ · A. There were two or three posts in the holes. 
This one they were working at was in the hole. 
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Q. Two or three posts in the hole, and were any out of the 
holes? 
A. I don't know. 
Q. And the one they were working at was the first post 
north of the walkway? 
A. Yes, sir .. 
Witness stood aside. 
page 76} Mr. Williams: Can it be agreed the expectancy 
under the American experience table at 78 is 5.11 
years? 
Mr. Bowles: Yes, sir, it can be stipulated in the record. 
I haven ~t looked at it, but I take your word for it. 
The Court: It is stipulated it is 5.11 years. 
Mr. Williams: We took the American. Two of the others 
make it a little over. 
The Court: It doesn't mal{e any difference what the oth-
ers say; you have stipulated the American and yon are not 
going by the others. · Gentlemen, just disregard any except 
the American. That is what we have stipulated on. 
Mr. Williams: 5.11 years is the expectancy at age 78. 
page 77 } FIJOYD WEST, 
a witness introduced in behalf of the plaintiff, be-
ing· :first duly sworn, testified as follows: 
DIRECT EXAMINATION .. 
Bv Mr. Williams: 
~Q. Mr. West, would you state to the jury your name and 
your business 7 
A. Floyd West; mechanic, .Standard Oil Company. 
Q. Where do you live and did you live in September last? 
A. I live just off back of my dad's. 
Q. In Chesterfield County? 
A. Yes, sir. 
Q. How old was your father, do yon know7 
A. 78. 
Q. Mr. West, 'vere yon at home at the time that he was 
injured and died from his injury? 
A. No, sir, I was at work. 
Q. Now tell what is the first you knew of it and what yon 
did; if you came to the scene and what yon found there. 
A. Well, my niece called me up over the phone and said-
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Mr. Miller: I object. 
By 1\fr. Williams: 
Q. Don't say what she said.. You came home 
page 78 ~ as a result of that~ 
A. Yes, sir. 
By the Court: 
Q. You came home on a call. Go ahead. 
A. I came· home on a call. 
Q. What time did you get there f 
A. By automobile. 
Q. I say what time did you g-et there? 
A. It must have been about ten minutes to four. 
By Mr. Williams : 
Q. Now what did you find wllen yon got there? 
. A. Well, I found my father lying there by an oak tree 
Just outside the yard fence. 
Q. Anybody else? You found who r 
A. My daddy. He was lying there. 
Q. Was anybody else t11ere at the time? 
A. No, it wasn't anybody there. Of course, several people 
on the highway. 
Q. Had Shorter been removed? 
A. He had just gone. 
Q. Now 'vhere was your father lying with respect to the 
tree! 
A. He was lying close to an oak tree just outside the front 
yard fence. 
Q. Was the truck there at the time you got there Y 
A. Yes, sir, the truck was there. 
page 79 ~ Q. Where was it located Y 
A. The truck was located-it is a double drive 
there and the truck was between the two driveways, the back 
wheels just off of the northbound driveway. 
Q. On the west or east of the northbound driveway f 
A. It was in between the two. 
Q. Between the two what Y 
A. Driveways. It is a double driveway right there where 
the truck was. 
Q. Then· 'it was between the north and south driveways? 
A. Yes, sir. 
Q. W ~re _ ther~ . any marks there leading up to the truck 
and from it? . . 
A. Yes, you could see the marks on the northbound drive-
way· where he had skidded 'his wheels. 
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Mr. Miller: We ask that be stricken out, about where he 
skidded his wheels. 
The Court: Where he skidded his wheels, gentlemen of 
the jury, as I have told you, you can regard what the witness 
saw, but not his conclusion from what he saw. Just state 
what you saw, Mr. West; not where he skidded his wheels, 
but what you saw. Go ahead. · 
By Mr. Williams: 
Q. From the truck on back can you trace any 
page 80 ~ marks that were there 7 
A. Yes, sir, I could trace the marks. 
Q. Just state where you traced them, the direction you 
traced them. 
A. I traced them on back across the concrete over on the 
ilorth-tha t would be the east side of the road, right on by 
this tree where Mr. Shorter and my daddy 'vas. 
Q. Where your daddy was. . Shorter wasn't there then 7 
A. That is right. 
Q. Can you trace it any farther 1 
A. Yes, sir, I can trace it on back where the truck had 
run over the wire fence. 
· Q. Was there a post anywhere nearby there? 
A. The post was knocked oyer. · 
Q. Don't state it 'vas knocked over, but did you see a post 
there? 
A. Yes, I saw a post there. 
Q. What was its condition and position' 
A. That was pushed over. 
Mr. Bowles: If Your Honor please, you have just told 
this witness he is not to sav that. 
Mr. Williams: He will teil you ~ow he knew it was pushe.d 
over. 
Mr. Bowles: Let him ~ell it the right way. 
Mr. Williams: That is the right w~y. 
page 81 } . The Court: The post was down; that is all he 
can say. He can't say it was pushed over. The 
post was do~. 
Bv Mr. Williams: 
• Q. Describe the condition of the post. 
A. The post? 
Q. Yes ; describe the condition of the post. 
A. Well, the post, you see, showed where it was in the 
ground, showed the post w~s down in the ground. 
Q. Just say how. 
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A. It was lying down where this truck ran over it-
Mr. Williams: Don't say that. 
Mr. Bowles : ·we ask that be excluded. 
Mr. Williams: Yes, we ask it be excluded. 
The Court: Gentlemen of the jury, as I have warned you 
before, the witness can testify to what he saw; he saw a post 
lying down there, but how the post got there he can't tell 
you. 
By Mr. Williams : _ 
Q. Where was it lying with respect to the post hole f 
A. It was lying facing the north; that is, the top of it. 
Q. The top was facing the north. Now where was the 
bottom facing? 
'A. That was right at the hole where it was knocked out 
of the ground. 
page 82 ~ Mr. Bowles: If Your Honor· please-
Mr. Williams: Just disregard that. 
The Court: Disregard where it "ras knocked out of the 
ground, gentlemen. 
By Mr. Williams: 
_ Q. The end of it 'vas at the holeY 
A. Yes, sir. 
Q. Was there anything on the post at allY 
A. It was some dirt on the bottom of the post. 
Q. Now was there any fence theref 
A. Yes, sir, the front yard fence was lying down. 
Q. Now after you left that hole there that you have men-
tioned going to the south or southwardly could you see 
those marks! 
A. Yes, you could see those marks. 
Q. Where did they go, going southwardly! 
A. They came on through the wire. 
Q. To where? 
A. Back on across our driveway. 
Q. Go ahead. 
A. Then right on the shoulder of the road. 
Q. To what point did they go, the marks Y 
A. The marks f 
Q. Yes. Wher~abouts did they lead to? 
A. They led back up on the concrete. 
page 83 ~ Q. Now did you measure those marks with any-
body? 
A. Where the automobile went? 
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Q. Yes. 
A. Yes, sir. 
·Q. Did you point them out to anyone 7 
A. I pointed them out, yes, sir. 
'!! 
·Q. To whom? 
A. Mr. LaPrade. 
· Q. The engineer Y 
A. Yes, sir. 
Q. Did you see the plat which he made t 
A. Yes, sir. 
Q. Have you looked at the marks on the plat t 
A. Yes. 
•:, 1 1;· 
I ! . 
Q. Were they the marks as disclosed by your examination 
that day' 
A. Exactly like them. 
Mr. Williams: We will offer the map in. 
Mr. Bowles: We object to it. 
Mr. Williams: I will wait until :.\fr. LaPrade gets on the 
stand. 
Q. Now, Mr. West, the marks you saw leading from the 
post back to the concrete southwardly what kind of a mark 
was it! 
A. Where it showed his tires, the wheels where 
page 84 } he ran on down there. 
Q. It was an impression Y 
A. An impression on the ground. 
Q. How deep did it goY 
A. Well, it was around I should say 5 inches. 
Q. Was the dirt softY 
A. The dirt was soft. 
Q. Now was it a straight mark or crooked mark'i 
.A. No, it was a straight mark. 
·, 
Q. Was there any swerve from the time that mark began 
at the concrete going north to the point where it ~ot to the 
post? Was there any swerve to the right or left m that 7 
A. No, sir, perfectly straight. 
Q. Was your father alive or dead then Y 
A. He was dead. 
Q. Did you find any particles of his clothing nearb~! 
A. Yes, sir, I found his shirt. 
Q. Where was the particles' 
A. They was in the fence. 
Q. What? 
A. In the fence. 
Q. What kind of piece of clothing was itt 
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A. His shirt was in there. 
Q. How much of his shirt f 
page 85 } A. Well, a right good piece of it. 
Q. Did you kno'v the pants that Shorter was 
wearing! 
A. Yes, sir. 
Q. Did you find any article of his. clothing or piece of his 
clothing there nearby Y 
A. Yes, sir, I found part of his pants. 
Q. Where was that? 
A. That was at the fence, too. 
Q. How far away was that hole that you have referred to,. 
at-which was a post of which the end was at that hole, from 
there to the white oak tree north? 
A. I think I measured it 20 or 2-2 foot. 
Q. Now is this the piece of the pants that you found on 
the fencef · 
A. Yes, sir. 
Q. How do you know they 'vere Sborter 's ¥ 
A. W eli, I bought them for him. 
Mr. Willi~s: I offer that as an exhibit. 
CROSS EXAMINATION. 
By Mr. B9wles: 
Q. Mr. West, you talked about this wire fence. That hadn't 
been tacked onto the post, had it Y 
A. No, it didn't show where it had been tacked on. 
Q. Did yon nnd the tracks running on the fence? 
A. Yes, running over the fence. 
page 86 r .:·Q. That was the right wheel track of the truck 
going north Y 
A. Yes. 
Mr. Wiliiams: I forgot to aslr him one or hvo questions. 
Mr. Bowles: Go ahead and ask them now. 
By Mr. WiUh1ms: 
· Q. Did you notice whether there was any damage to the 
front of the truck? 
A. Yes,· I noticed a little damage done to it. 
Q. Now state where it was on the front of tl1e truck and 
what it was/' 
A. Well, I noticed the front fender was bent and also the 
hood was knocked out of shape. 
Q. Now which front fender was that? 
A. Left-hand-I mean the right. 
Q. The right. front fender f 
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A. Yes, sir. 
Q. Did you notice the headlight particularly? 
A. Yes, the headlight was bent, too-broken. 
Q. Was it bent or broken 7 · 
A. It was bent. ' . 
Q. Was the glass broken out T 
A. I am pretty sure it was. I am not certain. 
Mr. Williams : That is all. 
page 87 ~ By Mr. Bowles: 
Q. I understand, Mr. West, that the right front 
fender was bent and the right front headlight had the glass 
broken out? 
A. I won't be positive. I thought it was broke out, but 
couldn't say for sure whether it was broken out. 
Q. It was the right front light? 
A. Yes, sir. 
Q. Now this fence we started to talk about, I believe that 
hadn't been nailed on the posts Y 
A. No, sir, it hadn't been nailed to the post. 
Q. It was lying on the ground? 
A. Yes, sir. · 
Q. And the right wheel track of the truck ran over the 
fence lying on the ground f 
A. Yes, sir. 
Q. In other words, ran down the fence as it was lying 
down on the ground; is that what you mean 1 
A. Yes, sir. · 
Q. And this line of the right wheel yon say from the point 
where it left the concrete south of your father's house was a 
straight line going to that post 'hole? 
A. A straight line to the post. 
Q. To the post hole~ 
A. Yes. ·· 
page 88 ~ Q. Now we1~e there any other posts (J.own on the 
ground? 
A. No, sir, that was the only ·post that was down OJ:t the 
ground. 
Q. The only one? 
A. Only one. · 
Q. Ho'v many posts were there along there, do you know Y 
A. This here was the corner post. The other posts was 
already put up, you see. It didn't touch them. 
· Q. They hadn't been se·t, had they? Just sitting in the 
holes! 
A. They had it in the hole and was putting dirt around it. 
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Q. Hadn't tamped them yetf 
A. Yes. 
Q. Now do you know how many posts there were north of 
the walk into your front door! 
A. How many posts there were f 
Q. Yes. 
A. It wasn't any posts in frant of the hQuse. 
Q. It wasn't any post f 
A. Not any post in front of the house. 
Q. None of them had been set Y 
A. No, sir. 
Q. Weren't the posts lying on the ground Y 
A. This was the corner just off to the north of the house. 
That was the one that was lying on the ground. 
Q. Across the front there were post holes dug 
page 89 ~ there, weren't they! 
A. I didn't see but one post hole dug in front 
of the house. 
Q. Only onef 
A. Only one post hole. 
Q. And they hadn ~t put up any posts across the front at 
aliT 
A. Hadn't put up any posts at all in front of the house. I 
didn't- see where it was any. 
Q. Then the wire was just lying down on the ground Y 
A. Yes, sir. 
Q. Near the shoulder of the road f 
A. Yes, sir. 
Q. And this straight line of the right wheel of the truck 
went right straight to that northwest post holeY 
· A. Yes, sir. 
Q. And when it got there it curved around onto the high-
way! 
A. Curved around on the highway just before it hit the 
oak tree. 
Q. Now this shoulder was soft dirtY 
A. Yes, sir. 
Q. And these tracks were in the soft dirt and you could 
see the path of them on account of being in the soft dirt? 
A. Yes, you could see the tracks in the soft dirt and also 
where it went through the yard on account of having right 
smart rain. 
page 90 ~ 
theyY 
Q. Your yard was in grass, wasn't it? 
A. Yes. 
·Q. The tracks were in the soft dirt, weren't 
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A. Well, the automobile made a big print. through the 
yard through that grass. 
·Q. You said it ran down the wire. 
A. Yes, but it ran over the wire, sure .. 
Q. Ran on the wire 7 
A. Yes, went across the wire .. 
Q. Went across the wire f 
A. Yes, sir. 
Q. Went across the wire and went straight to this post 
holeY 
A. They had the wire around the post, you see, and by 
facing the south-
Q. How do you know they had the wire around the post T 
A. Well, because it was there when I got there. I movea 
the wire, moved the fence. . 
Q. You mean the wire was around the post and the post 
was standing up f 
A. Yes, sir .. 
·Q. When you got there the post was standing up in the 
g-round? 
A. No, the post was laying down. 
Q. And the wire was around it? 
A. The wire was around it because it had mashed it down. 
Q. And the wire was attached onto the post? 
A. No, it wasn't hanging on the post. 
page 91 } Q. How was it around the post 7 
A. Well, they must have-
Q. I don't want what they must have done, but describe 
how the wire was around the post. 
A. The wire wasn't touching the post, it was right there 
at the post; wasn't touching it. 
Q. Then it wasn't around it, if I understand what you 
1nean by around. · 




By Mr. Williams: 
Q. For what distance did the truck go on your property 
there! 
A. It went on it 40 feet. 
Q. Now from the time the mark showed beginning from 
the concrete and going north. until it got to your cross-road 
what was the condition of the shoulder? Was it deep mud,. 
real soft mud or packed or what 7 
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A. No, it. wa~n?t real soft mud .. It was soft,. but it wasn't 
xnushy.. · 
Q. That is, up to the cross-road! 
A. Yes, sir. . . 
Q. Mter the cross-road it was what f 
A. The dirt had just been hauled in there on the shoulder 
of the road. 
Q. I forgot to ask about the family relations. 
page 92 ~ Was ·your father a good father to the family,. 
A. Yes, sir. 
· Q.; And a· good husband to vour mo·ther r 
A. Yes, sir. · · 
Q. How many children were there in the family f 
·A. Eleven. 
Q. Did he or not support himself at the time and your 
mother! 
A. Yes, sir .. 
RE-CROSS EXA1\IINATION. 
By Mr. Bowles: 
Q. Mr. West, this property belonged to your mother~ didn't itY . . 
A. Yes, sir-
Q. The title stands in her name 'I · 
A. Yes, sir. 
Q. How wide is your front yard 1 
A. I am pretty sure it is 100 feet; won 1t say positive. 
Q. A 100-foot lot Y 
A. Yes, sir. 
Q. The walkway· is in the center? · 
A. Well, no, I don't think the walkway is quite in the cen-
ter. 
Q. Is it north or south of the center? 
A. I believe a little nearer the north; I know 
page 93 ~ it is. 
Q. ·Now this line of fence was after the front 
part of the yard had been taken off for the road; that is the 
reason the fence was being changed? 
· A. Yes, sir. · · 
Q. I want to ask you if that picture doesn't present a fair 
representation of the place generally where this accident hap-
pened, looking :tw·rth at that road' · · 
.. Mr. Williams: I don't think your question is entirely right. 
It is a picture, out I don't say it is a fair representation. It· 
is taken in the center of the paved road and right far away.-
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I don't object to the picture, but don't think it should be com-
plimented by counsel. 
}!r. Bowles: The witness can mention that, but I don't 
think counsel should. 
The Court: The counsel shouldn't mention anything about 
the picture. Gentlemen of the jury, what counsel says about 
the picture you will disregard. The witness testified as to 
the picture. 
By ~~r. Bowles : 
Q. I show you this picture as a view of the general neigh-
borhood there after you come off the bridge, going north. 
Isn't that generally the way it looks and looked that day! 
A. Yes. 
·page ·94} Note: Filed and marked Exhibit No. 2. 
Q. I show you this picture-
Mr. 'Villiams: I have no objection to this, except let it be 
understood I don't think he can testify the position the pho-
tographer took it. I think that should be made a part of the 
evidence. ~1r. Bo,vles could tell us and I would be glad to 
put that in where they 'vere taken from. I have no objection 
to the picture at all. 
By Mr. Bowles: 
Q. I am asking you if this is a fair picture as of the day 
of the accident and if it represents the way the road loo.ked 
con1ing from Richmond, looking south, and, if so, will you 
please file that with your testimony as your Exhibit No. 3 Y 
Mr. Williams: That is all right. I have no objection to it~ 
A .. This is the picture-this is the front of ou,r place ... 
Note: Filed and marked Exhibit No. 3. 
Q. That is the Pike in front of your house and that is a 
view looking south towards _Petersburg·? 
A. Yes, sir. 
Q. This house over on the left side is your mother's house? 
A. Yes, _sir, that big house. 
Witness stood aside. 
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page 95 } W. W. LAPRADE, 
a witness introduced in beh~f of the plaintiff, be-
ing first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Williams : 
Mr, Bowles : I think t.he jury should be excused while we 
make our objection to this plat. 
Note : The jury retires from the court room. 
Mr. Williams: I haven't offered the plat. 
Mr. Bowles : Yon have said you are going to offer it. If 
this map is offered we will object to it on the ground that 
there is traced on this map a line designated the path of 
this automobile on this plat, and the evidence up to this point 
shows that that was put on there by ~{r. LaPrade from in-
formation given to him by ~Ir. West. For that reason we 
submit this map is entirely improper to go into this record 
in any way. 
Mr. Williams: Except this-the whole story you haven't 
given. I only proved by Mr. West what Mr. West knew about 
it. I wiii prove by Mr. LaPrade what he saw for himself. 
1¥Ir. ~filler: And what l\fr. West told him. 
page 96 } Mr. Williams: No, I didn't say that. Mr. Lf!-
Prade is prepared to prove from his own obser-
yation the marks shown on here from the beginning of the 
cross-road to the north through the West property, past the 
oak tree and across the street where the car stopped. He 
is prepared to prove that from his own observation and ex-
amination of the roadwav. 
Mr. Miller: Made when? 
Mr. Williams: Within two or three days after the accident 
happened. 
Mr. Bo,vles: We object to a plat of this property with any 
marks put on here showing the path of this truck. 
Mr. Williams: And his objection isn't well taken. 
The Court : I don't know whether it is or not. 
Mr. Bowles: The 1nap was made on September 23rd, which 
is five days after the accident. 
Mr. Williams: If Your Honor please, \Ve wiii take the 
marks off the map and put in a sketch that we have without 
the marks so as to have no objection. 
The Court: All right; I think that \Vould be better. 
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-page 97 } Note: The jury returns into the court room. · 
Bv Mr. Williams: 
·Q. Will you state your name and business, Mr. LaPrade! 
A. W. W. LaPrade; civil engineer and surveyor. 
Q. How long ha1-"e you been a civil engineer and surveyor!· 
A. Twenty-seven years. 
Q. Are you acquainted "\\ith the road there along about 
the West property? 
A. I am. · 
Q. Did you make a sketch of the situation there revealing 
ihe double-paved roads and lay of the ground coming from 
Petersburg and from the north? 
A. I did, from a point a.t the north end of the fill approach-
ing the Seaboard bridge northwardly to where the road di-
vides on both sides of the electric car line. 
Q. Now is there a little decline of the roadw'-y from the 
Seaboard towards the West property going to the north 7 
A. When you come over the bridge coming north there is a 
<lecline of 3% g1·ade and where the road forks to two-to 
the northbound and southbound tracks then there is a rise of 
approximately 1-1/3%. · 
· Q. As you come northwardly from the Seaboard what is 
the width of the roadaway just prior to getting to the little 
cross-road that goes to the West property? What is the 
width of itt 
A. Can I refer to the sketch t 
page 98 } Q. Yes. 
A. The width of the paved road on the bridge 
tOver the Seaboard is 30 feet 8 inches wide. This widens out 
as it goes northwardly and immediately south of the West 
-property before it forks it is over 40 feet wide .. 
Q. Before the fork in the road f 
A. Yes, sir. 
Q. N o'v what is the fork for? 
A. To divide the northbound traffic from the southbound 
traffic. . 
Q. Just pr.evious to that would you say how far from 
that is the road 40 feet and a fraction 7 
A. 64 feet south of that intersection. 
Q. 64 feet south of the intersection? 
A. Yes, sir. 
Q. Now take a line, Mr. LaPrade, beginning at a post which 
is the northwest post on the West property-post hole; tak-
ing a line there, going south, tracing over 99 feet, beginning 
14 feet or thereabouts from the highway, in a straight course 
from this post hole, tell us when you get 99 feet to the con-
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~rete road how wide the road is at that point. Do yqu un-
derstand what I mean 1 
A. From the post hole here-
Q. From the northwest post hole 99 feet to the south in 
·- a direct line to come to nothing 99 feet away at 
· · pag·e 99 ~ the concrete. 
A. Apptoximately 42 feet wide. 
Q. Now about ·how soon after September 19th was it vou 
made some measurements there? 
A. These measurements were made on September 23rd. 
Q. Now did you measure the shoulder at that time 1 
A. I did .. 
Q. Just about that same point and then to the north thereof 
a-pproximately what was the width of the shoulder? 
A. The shoulder was between 5 and 6 feet wide, varying a 
little bit at various places. The shoulder hadn't been smoothed 
out and material had been dumped there for the construction 
of it; it hadn't been completely smoothed out. 
Q. Now from a point from a little cross-road to the end 
of those 99 feet where it was at nothing what was the condi-
tion of the shoulder to the south of that little eross-road Y 
A. The shoulder was made out of red clay principally and 
there· had been evidence of a rain sometime recently before 
these measurements were taken and it hadn't packed down 
to a bard surface. The shoulder immediately at the concrete 
was just a little bit lo\Ver tl1an the concrete itself, varying 
from probably half an inch to an inch, but the shoulder was 
a little bit irreg-ular; hadn't been smoothed 
page 100 ~ for final dressing. 
Q. Is that south of the little cross-road or 
north of the little cross-road T 
A. That condition obtained practically all along on the 
east side of the Pike there to a point immediately north of 
the post hole that we referred to, a distance of over a hun-
dred feet in there. 
· Q. Now how far is the West property from the paved road 
at the south side of the West property? 
A. The property of J\IIrs. Ada V. West extends quite a dis-
tance along there and the line is not a straight line on the 
front of the property on account of the fill and the bridge 
over the Seaboard. The line at the corner between Mrs. 
West and R. I. West is approximately 20 feet off of the 
co'ncrete at that point; then it comes on closer as we go north-
wardly; it comes closer to that. At the south fence which 
is ·around the ya.rd of the '\Vest house it is 13lj2 feet. · Q. On the south ·end at the corner? 
A. Yes, sir. . ! 
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Q. Now when you come to the north corner-
A. Then it runs parallel with the concrete from there on. 
Q. How far from the concrete? 
A. About 13Y2 feet is the distance in there. Q. How far is it from the post hole on the 
page 101 } northwest corner to the 'vhite oak tree just north 
of the West property T · 
A. Between 22 and 23 feet, the tree itself being about 2 
feet in diameter. 
Q. That is from the post hole to the white oak tree Y 
A. Yes, sir. 
Q. 22 or 23 feet 7 
A. Yes, sir. 
Q. N o'v where did you get that property line from for the 
West property, l\ir. LaPrade ; that is, the lower line Y 
A. I got that from the Highway Department or rather the 
Right-of-Way Department of the Department of Highways, 
from ~ir. Henley's office. 
Q. Now do you have a 1nap from which you took the right 
of way? 
A. Yes. 
Q. Have you got that ma.pY 
A. Yes, sir, I have a print of that. 
Q. That print that you have is that the same print that 
the State Highway Commission used in putting the road 
there? 
A. This was the same map that the Highway Commission 
used in acquiring this property and getting the description 
to set up in the deeds by which they took title. 
Q. And are the lines on that sketch there the same identical 
lines with the lines on the State n1ap made by the State High-
way Oominission Y . · · 
page 102 ~ A. Yes, sir, as near as it can possibly ~e ob-
tained. · 
· Q. Now I will ask you to introduce as an exhibit that sketch 
there and the lay-out there and offer it as an exhibit with 
your testimony. 
A. I will. 
Note : Filed and marked ~Jxhibit No. 4. 
Q. Did you notice a one-,vay sign there to the right of the 
vVest property and opposite the white oak tree? 
A. I did. 
Q. How far is that from the paved highway, that sign Y 
A. I have to refer to my notes to get that. (Witness ex-
amines notes.) It is 5 feet. 
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Q. 5 feet ·from the edge of the northbound pav:ed road f 
A. Yes, sir. 
Q. Now what is the distance between the white oak tree 
and that one-way sign? 
A. 13% feet or 13 feet; the sign is of a little length in there. 
Q. The tree is how 1nany feet from the paved road Y . 
A. 13% feet. 
Q. But what is the distance that the tree is north of the 
One-Way sign Y 
A. About 10 feet. 
By Mr. Bowles: 
Q. Wasn't that 13 feetf 
page 103 ~ A. That was the distance from the sign to the 
tree, 13 feet. 
Q .. What is this 10 feet? 
A. That is the tree is that far north as measured along 
in the direction of the road. . 
By Mr. Williams : 
Q. Now wha.t is the width .of the concrete at that point,. at 
that One-Way sign? 
A. 18.feet. 
Q. And that is only for one-way traffic! 
A. One-way traffic. 
Q. What is the distance between that paved road right 
there to the street car track:-! wonld say the west edge of 
the paved road, northbound road, to the east edge of the street 
car track immediately in front of itT 
A. About 32 feet. 
Q. 'fhat is 32 feet from the edge of the concrete to the 
edge of the street car track Y 
A. Yes, sir. 
By Mr. Miller: 
Q. East side of the concrete' 
A. West edge of the concrete on the northbound traffic 
lane to the east edge of the street car track immediately op-
posite the oak tree. 
Bv Mr. Williams: . 
• Q. Now look at a point just north of a tele-
page 104 ~ phone pole over there between the two tracks, 
which is the first pole north of the white oak tree, 
and tell us the distance between the west edge of the north-
bound road and the street car track Y 
A. 24 feet. 
Q. Now that telephone pole is how far north of the post 
'• 
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hole of the fence line at the north property line of the West 
property¥ 
A. 57 feet. 
· }{Ir. Bowles: From where? 
Mr. Williams: From that northwest post to a line even 
with the telegraph pole just north of the white oak. 
Q. Now can you give us what would be the arc or quarter 
.arc or whatever you call it-I will have to ask you to ex-
plain it-would be in the curve from this post hole, a curve 
run to a point just north-
Mr.. Bowles: That would depend on the curv~ 
Mr. Williams: In a perfect. arc. 
Mr. Bowles : That would depend on your radius. 
Mr. Williams: If you think that is too deep for me I 
wouldn't ask it at all. 
The Court: I think you better omit it. 
By Mr. Williams: 
Q •. How far is it from this post hole to the north-
page 1()5 } west of tl1e property to a point even with this 
telegraph pole over there in a perpendicular line 
:from the post hole or a point even with the post holeY 
A. To the west margin of the northbound traffic lane T 
Q. How far is it from this hole here to a point even with 
this pole in a perpendieular line? 
A. 46.2 feet. 
Q. That is a perpendicular line drawn from the post hole 
right straight through over to where a point would be put 
which would be then on a line with the telegraph pole to the 
north thereof 1 · 
A. Yes, sir. 
Witness stood aside. 
:. I 
page 106 } MISS EVELYN WEST, 
a witness introduced in behalf of· the plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Williams: 
Q. Please state your name. 
A. Evelyn 'West. ., J.k 
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Q. How old are you t 
A. Nineteen. 
Q. You are the daughter of whomf 
A. Mr. Floyd West. 
. ,., 
Q. Where is your home with respect to your grandmoth-
er's home? · 
A. It is right behind it .. 
Q. Where were you at the time this collision occurred in 
which your grandfather was injured and killed on the after-
noon of September 19th! 
A.. I was in the house. 
Q. What is your first knowledge of that happening? 
A. I heard some of the children out in the yard say some-
thing had happened on the Pike. 
Q. And what did you doi 
A. I didn't do anything right then until I heard 
page 107 ~ my grandmother call and then I went out. 
Q. What did you do then? 
A. I went on the left side of my grandmother's house and 
met her there and "rent around to the place where they were 
lying. 
Q .. What did you find you got there with your grand-
mother? 
A. I found the two men and I found Dayton Shorter lying 
in a sitting position at the white oak tree and my grand-
father lying at his feet. 
Q. Where was the truclr Y 
A. It was apparently behveen the two paved driveways 
there. 
Q. Where was the driver then? 
A. He was standing up there near the bodies. 
Q. This white oak tree you referred to, you said Dayton 
Shorter was lying against it? 
A. Yes, sir. 
Q. "Where is that with reference to your grandfather's 
property and grandmother's property~ Is .it north or south 
of itf 
A. It is north. 
Q. Was your gTandfather dead at that time or not? 
A. He·was either dead or dying because his eyes were set. 
Q. What was the condition of his body at that time or do 
you know or did you notice? I mean by that 
page 108 ~ were there any marks that you saw on your grand-
father? 
A. I didn't notice any then. 
Q. Did you go back to 'vhere. the fence wa.s that they had 
been working on that day Y 
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A. The fence was right there where they were. 
Q. Now was there any post there nearby¥ 
A. Yes, sir. 
Q. Was it standing up or lying down i 
A. It was lying down. 
Q. Was there any wire fence there? 
A. Yes, sir. 
Q. Where was it? 
A. It was lying ou the ground. 
Q. And was it on your grandfather's property or not7 
A. Yes, sir. 
Q. Now was there any impression or anything on the fence 
as if something had gone over it Y 
A. Yes, sir .. 
!-fr. Miller: If Your Honor please, ·we object to that ques-
tion. It is positively leading. 
1\fr. Williams: I withdraw the question. 
Q. Did you notice the fence to see if there was any mark 
on it or notf 
Mr. ]\'filler: I object to that as leading. Of course, it is 
leading. 
page 109 }- 1\tir. vVilliams: That calls for a yes or no an-
swer. 
The Court: Just ask if she saw anything on the fence. 
By Mr. Williams: 
Q. Did you see anything on the fence? 
A. I saw the track where the truck had gone ov-er it and 
I same some torn pieces of clothing on the fence. '~ 
Q. The torn pieces ·of the clothing on the fence, what kind 
of clothing were they and from where had tliey come? 
A. It was a piece of my grandfather's shirt· and a piece 
of Dayton's pants. 
Q. Now was he a good grandfather? 
A. Yes, sir. 
Q. Was he good to your grandn10ther? 
A. Yes, sir. 
Q. Was he in good health"? 
A. Yes, sir. 
CROSS EXAJ\1INATION. 
By Mr. Bowles: 
Q. 1\Hss West, did you notice where this truck came off 
the concrete? 
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A. Yes, sir. 
Q. Where was that Y 
A. It was in the yard. 
page 110 } Q. It came off the concrete in the yard 7 
A. The tracks came off the concrete into the 
yard. 
Q. I say did yon notice the place where the tracks came 
off the concrete? 
A. No, sir, I didn't notice that part. 
Q. You didn't go baek up to that placet 
A. I went right far back, but I don't think I went quite as 
far as it came off. 
Q. You saw where they came off? 
.A.. No, I didn't see where they came off. 
Witness stood aside. 
page 111 } MISS ELOISE WEST, 
a witness introduced in behalf of the plaintiff, 
being first dnly sworn, testified as follows: 
DIRECT EXA.l\fiNATION. 
By Mr. Williams: 
Q. Please state your name to IIis Honor and these gentle-
men. 
A. Eloise West. 
Q. How old are you f 
A. Twenty. 
Q. You are the daughter of whom Y 
A. Thomas West. 
Q. ·You were the granddaughter of Mr. Eugene West, the 
qeced('nt in this ease Y /,A. Yes, sir. 
Q. Was he a. good grandfather? 
A. Yes, sir. 
Q. Was he good to your ~-ran elm other Y 
A. Yes, sir. 
Q. Now, l\Hss West, do you know the day on which your 
grandfather was injured and died Y 
A. September 19th. 
Q. Did you hear the collision? 
A. Yes, sir, I heard the crash. 
page 112 ~ Q. Where were you at the timef 
A. Out in the back yard. 
Q. Now just describe what kind of a crash it was you heard f 
A. vVell, just like a car that bumps something. 
L. Bromm Baking ·Co. y_. Ada V. West, Admrx., etc. 83 
Q. Did you hear just before that-was there any sounding 
of a horn before that! 
it. ~o, sir. . 
Q. Had one been sounded just before the crash were you 
in a position where you would have heard it? 
A. Yes, sir. 
Mr. Bowles: She can't say that. The other one was leading, 
hut she can't be asked that. 
By Mr. Williams: 
Q. Miss West, what did you do immediately that you heard 
this crash? 
A. I ran out to see what had happened. 
Q. And where did you go? Which direction did you go? 
A. I went around the right of the house to the white oak 
tree where they were lying together. 
Q. Where was the truck at that time? 
A. Between the two paved roads. 
Q. Where were the two men, your grandfather and Mr .. 
Shorter? 




Q. Standing there 7 
A. Yes, sir. 
Q. I said where was your grandfather and Mr. 
A. Oh, pardon me. Dayton was half lying and half .sitting 
against the tree and grandpop was at his feet, lying at his 
feet stretched out. · 
Q. Now who was it you said was standing there, the two 
men who were standing there 7 
A. The truck driver and the boy that was with him. 
Q. Now did you see any marks on Dayton or your grand-
father showing they had been hit or anything of that kind? 
A. Yes, sir, there was on grandpop a torn place in his shirt 
and a bruise on the left side and Dayton's legs were all 
mangled up. 
Q. Now this torn piece out of his shirt, did you find any 
torn piece of shirt around there? Did you find that piece Y 
A. Yes,. sir, it was a piece on the wire, around the fence. 
Q. It was on what Y 
A. On the fence. 
Q. Where was the fence Y 
A. Well, it is around the ·house now, around the yard. 
Q. Did you find any part of the clothing of Mr. Shorterf 
A. Yes, there was a piece of his pants. 
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Q. Whereabouts was it 'vhen you found it Y 
A. It was on the wire, too. 
page 114 ~ Q. You have seen this, have you Y 
A. Yes, sir. 
Q. Is this it¥ 
A. Yes, sir. 
Mr. Williams: The witness· identifies the piece introduced 
in evidence. 
Q. Did you notice any marks leading towards the truckf 
· A. Yes, sir,. where he had run off the road and where the 
truck had stopped. 
Q. What direction did the marks take, could you see? 
A. They were coming towards Richmond. 
Q. ·Coming from where towards Richmond t The marks 
were coming from where? 
A. Petersburg. 
Q. Did you see whether they left the concrete or nott Were 
the marks on the concrete or off on the shoulder~ 
A. Yes, sir, wltere he slid. 
Q. Were the marks on the concrete or on the shoulderf 
A. Whatf 
Q. The mark coming from Petersburg. 
A. When he left the highway and come into the yard off 
the pavement. 
Witness stood aside. 
page 115 ~ MRS. ADA V. WEST, 
the plaintiff, introduced in her own behalf, being 
first duly sworn, testified as follows : 
Bv Mr. Williams : 
"'Q. You are Mrs. Ada V. West? 
A. Yes, sir. 
Q. You are the widow of Eugene W. West deceased? 
A. Yes, sir. 
Q. 1\{rs. West, 'vould you state whether Mr. West was a 
good husband? 
A. Yes, sir. 
Q. And a good father f 
A. Yes, sir. 
Q. How old was heY 
A. 78. _ . 
. Q. What was the condition of his health? 
· A. It was very good. 
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Q. Was he active and did he work' 
A. Yes, sir. 
Q. Will you state whether or not he was your means of sup-
port? 
A. Yes, sir, he was. 
Q. Now, l\Irs. West, I will ask you to state 
page 116 ~ where you were when this collision occurred in 
which your husband was injured and killed 7 
A. I was up stairs in the west end corner, front room. 
Q. Did you see any part of it Y 
A. Why. I heard some unusual noise and I looked out of the 
window. 
Q. Now just what did you see when you looked out f Was 
that the front window? 
A. Yes, sir, the front windo'v on the Pike. 
Q. What was it you saw? 
A. I saw :Nir. "\Vest laying straight out parallel with the 
road and Mr. Shorter was against the oak tree. 
Q. And where was the truck 1 
A. When I looked out of the windo'v the truck. was just 
going up on the paved road, the front wheels of it. 
Q. The front wheels just going on the paved road? 
A. Yes, sir. 
Q. Where did it g·o after thatf 
A. Between the two paved roads. 
Q. Now, 1\Irs. ·west, had you seen your husband just prior 
to that? 
A. Yes, sir, he went out of the house about five minutes 
or a little more before. 
Q. "\Vhere was Dayton at that time' 
A. fie was standing holding the corner post. 
page 117 ~ Q. Where was that post? 
A. Right in the corner of the yard next to Rich-
mond. 
Q. Is that the post nearest to the white oak tree' 
A. Yes, sir. 
Q. N o'v just previous to hearing- this unusual noise did 
you hear ffnything else 1 
A. Nothing else ; everything was quiet. 
Q. Did you hear any sound of a horn before that? 
A. No, sir. 
CROSS EXAMINATION. 
Bv Mr. Bowles: 
· Q. 1\{rs. West, what day did this happen Y 
A. On the 19th of September. 
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Q. What day was the funeral? 
A. The 21st. 
Q. You qualified as executor here in this Court with Mr. 
Williams on the 22nd? · 
A. Yes, sir. 
Witness stood aside. 
page 118 ~ The Court: She qualified as executrix or ad-
ministratrix? 
Mr. Williams: As administratrix. We proved that. I 
suppose there is no denial the truck belonged to L. Bromm 
Baking ·Company? 
Mr. Bowles: That has to be done by affidavit, whi0h I 
haven't filed, and unless done by affidavit it cannot be de-
nied. 
Mr. Williams: The plaintiff rests. 
Note: The jury retires from the court room. 
Mr. Bowles: If Yo1u Honor please, the defendant at this 
time desires to move the Court to strike the evidence of the 
plaintiff on the following- gTounds: In a situation of this 
sort negligence is the only ground upon which the plaintiff 
can recover. We submit to the Court not a particle of tes-
timony has been shown in this case indicating any negligence 
whatever on the part of the driver of this truck. On the 
second ground, sir, that under the rule which requires the 
plaintiff to show what is the proximate cause of death. and 
that being a negligent proximate cause, the plain-
page 119 ~ tiff not only has failed and has not shown that 
negligence \Vas the cause of this death,. but, on 
the other hand, the only explanation which has been offered 
for the cause of this death by any witness up to this point is 
the witness Mr. }foody, who states their only explanation to 
be that of an unavoidable accident, that the man was driven 
off the road and couldn't help it-I don't mean the words 
"couldn't help it" were in his statement. 
I submit to the Court we would like to be heard on this 
motion for this reason, that an accident or a death or strik-
ing· somebody on the highway or near the highwav does not 
of itself show and is not sufficient to show negligence. I 
submit to the Court .further that it is incumbent upon this 
plaintiff to bear the burden of proof of showing that Mr. 
West met his death as a result of negligence on the part of 
the driver of this truck. I submit further, sir, that it must 
be shown that that negligence is the proximate cause of this 
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death. The only evidence here on the part ~f this plaintiff 
which connects the running off the road and the striking of 
these people is evidence which raises the imme-
page 120 } diate presumption in this case at this point of 
an unavoidable accident and an emergency on 
the part of the driver of the truck. 
Now the plainti1f's case, if Your Honor please, shows this. 
·The plaintiff's case shows this was a rough fill onto which 
this car 'vas driven; the plaintiff's case shows that it went 
()nto this fill and over an embankment; the plaintiff's case 
. shows by the eomplete evidence that from the point where the 
truck's right wheel first left this concrete it went directly 
in a line to the post hole at the northwest corner of this 
yard, that the truck went perfectly straight to that post hole 
and then veered to the left. I submit, sir, that the allega-
tion of trespass set forth in this notice of motion is not 
only not borne out by the plaintiff's evidence, but is con-
tradicted by the plaintiff's evidence, the plaintiff's evidence 
heing-some of it-that that hole was out only 4 feet from 
the edge of the concrete, but the plaintiff's evidence as a whole 
and the uncontradicted plaintiff's evidence is to the effect 
that truck never went into the actual physical property of 
Mrs. Ada West; it couldn't have, sir, if that line 
page 121 } running from the concrete direct to the post hole 
'\Vas a straight line, which is the uncontradicted 
testimony of these witnesses. 
Now, sir, there is no trespass shown; there is no negligence 
shown. The only thing that this plaintiff has done up to 
this time is to show by their evidence that the. truck of the 
L. Bromm Baking Company, driving· at a normal rate of 
speed-whieh Your Honor must admit; there is no evidence 
as to speed here-was driving up this road, was driven off 
of the road by a car which came on his side of the road, that 
he got off on a soft shoulder, where under the decisions of 
the .Court of Appeals it has said many a time a person is 
·not responsible to a passenger for running-
1\ir. Williams: This isn't a passenger. 
Mr. Bowles: I understand that; I haven't forgotten the 
evidence enough not to know that }fr. West and Mr. Shor-
ter weren't riding on the truck. There is no evidence here 
to show that we struck the tree or that we struck the post, 
and, as a matter of fact, there is only evidence of a supposi-
tio'n that we struck Mr. West and Mr. Shorter. 
}Jage 122 r There can be no don bt-I am not arguing that 
point that Mr. West and Mr. Shorter weren't 
struck, but they haven't identified the place where they were 
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struck and one witness testified they were lying outside of 
the yard. 
. I submit to the Court there is absolutely no evidence in 
this case to show negligence on the part of the driver, but, on 
the contrary, there is evidence to show an unavoidable ac-
cident 'vhich couldn't have been avoidecL Now under those 
circumstances, if Your Honor please, I think the defendant 
should not be put in the position of i'ntroducing any evi-
dence whatever. This, I submit to the Court, is a clear case 
on the .plaintiff's tcstirnony. The plaintiff has not borne the: 
burden of proof and the plaintiff cn.nnot in this situation re-
quire the defendant to go on and put on its witnesses in the 
hope by way of a fishing expedition of getting something. 
Now on that record and on the evidence as it has come in 
here. I submit there is no possible evidence of which Your 
Honor could sustain a verdict if it were given. That being 
so,. under the rule that Your Honor would have to set aside 
such a verdict Your Ho·nor is compelled, I sub-
page 123 ~ mit to the Court, to strike the evidence at this 
time, and I think the situation being such as it 
is, the defence, which is a reasonable one, being confirmed 
by the plaintiff's own evidence and there being no evidence 
of negligence, there being no attempt to account for how this 
accident happened there on the part of the plaintiff -all 
they have shown is that these gentlemen were killed by a 
car which left the hig·hway and 'vent on the shoulder-under 
those circumstances Your Honor wouldn't ·be in a position to 
sustain a verdict if it were rendered because verdicts can 
only be rendered upon negligence, and negligence under ti1e 
circumstances of the particular case under inquiry, and the 
negligence of this driver-none having been shown, but even if 
it had-would have to be measured bv the circumstance of 
being driven off the road by another car approaching. 
Mr. Williams: Does Your Honor want me to answer thatf 
The Court: I am going to overrule the motion for the 
present. 
Mr. Bowles: Exception. 
Note : The jury returns into the court room. 
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page 124 ~ J. TE~IPLE WADDILL, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Bowles: 
~1:r. Williams: We object to the use of this map. 
Note: The jury retires from the court room. 
The Court: What is the question about the map Y 
1\ir. Williams: 1\tir. Waddill shows on his map a fence and 
he has the right-of-way inside of the fence, which is not so 
according to the State map, and I 'V'ould say his map is wrong. 
~1:r. Bowles: If Your Honor please, 1\fr. Waddill has taken 
·the State right-of-way by the corner posts, the monuments 
on the right-of-way, and has made a survey of that right-of-
way and finds .that the fence line of posts encroaches upon 
\the right-of-way and this is the point under discussion and 
that we are entitled to show by this survey that the fence is 
located a foot and something over. 
The Court: Can't that be shown bv establish-
page 125 ~ ing the right-of-way according to this witness' 
testimony? 
~Ir. Williams : We are not talking· about the fence on No-
vember 12th, but the fence posts there on September 19th 
and that is not on this map and I object to it for that reason, 
as not stating the facts as of that date. 
~1:r. Bowles: As' I understand, it is stated in evidence by · 
the witnesses that the posts were put down in the holes 
there. 
1\fr. Williams: There is no evidence of that fact in the 
record. 
:Nir. Bowles: T"ro witnesses have testified to that, that 
the fence was put there. 
The Court: You can put on there right-of-way according 
to this witness' testimony and fence according to the survey, 
and I will tell the jury in considering this map they 'vill have 
to consider as to whether that was the location of the fence 
on the date of September 19, 1934. Now that includes every-
thing. You will have to prove that. 
~Ir. Bowles: Oh, yes, sir, I am going to prove it by his 
survey. He has run the lines out there. Those 
page 126 ~ are physical facts there now, not a mark. 
The Court: State what it is now and I will let 
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the map in with the explanation that he has to prove that is 
the right-of-way and that that \Vas the location of the fence 
or the fence posts o·n September 19, 1934. 
~Ir. vVilliams: If Your IIonor please, that isn't what that 
map shows. It shows the location of the fence on September 
12th. 
The Court: I say this is the location of the fence as shown 
by his survey on November 12, 1934, that in order for them 
to consider that they have g·ot to show that fence was in the 
same place on September 19th. 
:Nir. Bo,vles: That is already in evidence. 
The Court: If they believe from the evidence it is shown, 
I will leave it to the jury. I will let the map in with the 
consideration thev will have to decide that was the location 
of the posts and that was the location of the right-of-\vay. 
Mr. Williams : VV e exC'ept to the ruling- of the Court on 
the ground stated already and further for the reason that 
it will be misleading and confusing to the jury. 
!vir. Bowles: I will ask him the necessary ques-
page 127 ~ tions to make this map admissible before I offer 
the rna p in evidence. 
Note: The ji1ry returns into the court roon1. 
By ~Ir. Bowles: 
Q. ~ir. Waddill, you are a certified public surveyor? 
A. Yes, sir. 
Q. llow- long have you been doing that work? 
A. In active practice twenty -seven years. 
Q. At n1y request, sir, did you go on November 12th or 
thereabouts to a. point just north of the bridge where the ne\V 
bridges goes over the Seaboard ..c\.ir Line R.a.ilroad and make 
a plat for me of the physical conditions which you found out 
there on November 12th? 
A. The survey was made on N ovemher 9th. 
Q. And you made up the plat on November 12th? 
A. I completed the map on November 12th. 
Q. Now, :.Mr. Waddill, before doing this did you go to the 
Highway Department-
1\Ir. \Villiams: .... L\..sk him what he did. 
Bv l\fr. Bo·wles: 
·Q. What did you do in preparation for it1 
A. First I went to the State 'Highway and got the plats 
showing- the right-of-wa.y of the Petersburg Pike in that vi-
cinity. 
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:page 128 } Q. Did you ·go to the State Highway Depart-
ment and get a map made by the Highway De-
partment as to the right-of-way, etc., at Belhvood crossing 
for this overpass over the Seaboard .Air Line Railroad 7 
A. Yes, sir. 
Q. Is that the complete ma}J, those two sheets? 
A.- Yes, sir. 
Q. N O\V does that map sho\v the working plans of the High-
way Departn1ent in front of a house known as the West 
home right \vhere the middle piece between the two high-
ways ends going south and right where the street ear tracks 
turn off and go to Centralia 7 
A. Yes, sir. 
Q. Will you please file that \vith your evidence as an ex-
hibit, those two maps¥ 
A. Yes, sir. 
Note : Filed and marked Exhibit No. 5. 
Q. Did you take that plat and as a certified surveyor did 
you run the lines on that plat and discover the monuments 
that were put down by the Highway Department on the right-
of-wayf 
A. I used the figures on that map as a basis of my .survey 
:and what I found on the ground, the actual conditions. 
Q. Did you find any monuments there~ 
A. Yes, sir. 
page 129 } Q. Stones 7 
A. Yes, sir. 
Q. Highway marks showing the edge of the right-of-way? 
.A. The stones showi'ng part of the right-of-way. One stone 
·was missing. 
Q. Which stone \Vas that~ 
A. Right at the corner of the fence on the south, to the south 
Qf the house. 
Mr. Williams: I object to this witness' statement one stone 
was missing for the reason that he has no evidence a stone 
had been there and as I understand it there was nothing there 
to indicate a stone had ever been put there and I ask this tes-
timony on that point be stricken out. 
].fr. Bowles : I will show by my next question :finding the 
stone missing he ran the line to where the plat showed where 
the stone should be. 
Q. Did you do thatT 
.A.. Yes, sir. 
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Mr. Williams: I object to the testimo~y of our friend 
here. 
Mr. Bowles : This is a technical witness and I am trying 
to save time. . 
:.Mr. Williams: I want you to· proceed as you. 
page 130 } should. 
By. Mr. Bowles: 
Q. You you found a stone missing-a monument missing! 
A. That one monument missing. 
Q. Where was that monument or·the place where you looked 
for itt 
A. You said where was the monument! 
Q. Whereabouts was the place you looked for it 1 
A. As shown on the highway plan the right-of-way is right 
practically at the-I mean the intersection of the right-of-
way and the fence. 
Q. On which end of tl1e fencef 
A. That would be the 'vest end of the fence. 
Q. And on which end of the front of the building-front 
of the property Y 
A. On the south side. 
Q. That is, the Petersburg sideY 
A. Yes, looking towards Petersburg. 
Q. Now looking at this map, is there on that map or not a 
stone designated to be found at that place? 
A. Well, it doesn't call for a stone, but shows the distance 
from the center line of the right-of-way. 
Mr. Williams: Then I insist this supposed missing stone 
be disregarded because it never called for a stone. 
The Court : That is for the jury to decide. Go 
page 131 ~ ahead. If they don't show a .stone ought to be 
there, disregard it. 
By Mr. Bowles: 
Q. Do I understand tl1at tl1e map shows the right-of-way 
runs to a point designated on that Highway Department map f 
Is that right Y 
A. Yes, sir; so many feet fro~ the center of the right-of-
way. 
Q. Now did you find tl1at point by running your lines Y 
A. Yes, sir, I did. 
. Q. Now where did you find that point to be as designated 
on this map and where did that point hit? 
A. It hit on the line of the fence and the center of the 
post of the fence 'vas .3 foot inside the right-of-way; that is, 
towards the center of the road. 
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Mr. Williams:. Then we might haYe an explanation of the 
posts, that they a~e not supposed to be as of September 19th 
and have nothing to do with that. 
Mr. Bowles: I don't think we have come to that yet, but 
if you want to put it in now I don't care. 
Mr. Williams: You have put it in as to the actual location 
of the fence. He is speaking as of November 9th. 
page 132 ~ The Court: He said it was November 9th. Gen-
. tlemen, you will regard this map made as of No-
vember 9th of this year. 
By Mr. Bowles: 
Q. Now the point that was designated on this highway map 
turned out to be on the post on the southeast corner; is that 
right? 
A. That is. right. 
Q. Southwest corner, I mean. 
A. Yes, southwest corner. 
Q. Now, Mr. Waddill, speaking as of November 9th, did 
you find a fence on that property! 
A. Yes, sir. 
Q. Were the posts-
A. Posts with a wire fence on it. 
Q. "What kind of wire 1 
A. .Ordinary hog wire, I should say; mesh wire. 
Q. Can you tell me whether or not the ground showed any 
indication of posts having been dug up at one place and put 
down in another 1 
Mr. Williams: Is that relevant t 
The Court: I think that is perfectly all right. Go ahead; 
let him state the condition of the ground. 
page 133 ~ A. No. indication that any other post holes had 
been dug at the time I made the survey. 
Q. Now can you tell me on November 9th with respect to 
the line of posts across the front edge of that property on 
which was tacked the wire fence 'vhether or not that line of 
posts and the wire fence encroached on the right-of-way or 
not? 
A. It encroached .3 of a foot on the. south end and 1.1 feet 
on the north end, as my map shows. 
Q. .3 of a foot on the south end and 1.1 feet on the north 
end? 
A. 1res, sir. . 
Q. Now that is what you found the condition to be on No-
vember 9th7 
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A. Yes, sir, November 9th. 
Q. Now, ~Ir. Waddill, I hand you this plat and as·k you 
if that is the plat you made showing the distances, etc., ae 
.shown on there Y 
, Mr. Williams: Our objection is to go in as heretofore· 
made . 
. . The Court: AU right . 
. . ¥r. Williams: Exception. 
By Mr. Bo,vles: 
Q. I asked you if that is the plat which ~as ~ade_ by yon 
.9n November 12th pursuant to an actual survey that you 
. made on the ground on November 9th Y 
page 134 ~ A. Yes, sir. 
Q. Now did that actual physical survey of the 
ground that you made on November 9th. check up with the 
Highway Department figures and map? 
·. A. Yes, sir, it does. 
~ Q. Will you te~l me, looking on this map, whether there 
ts an oak tree west of the house generally referred to as the 
West house? 
A. You say an oak tree west of the house? 
Q. Yes, west of the front yard. 
A. Yes, sir, a 30-inch oak. 
Q. Does or does not on that map which you are looking at 
the right-of-way run approximately through the middle of 
the trunk of that tree Y 
A. Yes, sir. 
Q. On your map on November 12th you show certain marks 
on the shoulder of ·this road marked posts. What do those 
indicate? 
A. Just 6 by 6 inch posts in the ground. 
Q. How far are they from the edge of the concrete? 
A. They are 5 feet from the edge of the concrete . 
. · Q. On the fill of the shoulder? 
, =A. Yes, sir. 
: Q. Do you happen to know whether or not those posts were 
there on .September 19th Y 
A. I couldn't say . 
. p~ge 135 ~ Q. You don't know when they were put ~"i 
A. No, sir. 
· Mr. Bowles : These, I want to state. were the posts re-
ferred to by other witnesses. I want to show this plat shows 
those highway posts because it was made on November 9th 
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and the posts were there, but those. posts were not there on 
the day of the accident. 
The Court : The jury understands that. Gentlemen of 
the jury, I am going to make this explanation. This. wit-
ness has testified to a map or blueprint. Upon that map or 
blueprint are indicated fence and right of way. The. map 
was made on November 12th, 1934, from a survey made on 
November 9th and the jury is to consider from the evidence 
as to whether the right of way is properly located on the 
map and as to whether the fence is where the posts were on 
. September 19th, 1934, and as to whether the conditions on 
November 9th, 1934, were similar to the conditions on Sep-
tember 19th, 1934. · · 
Note: Map filed and marked Exhibit No. 6. 
page 136 r CROSS EXAMINATION. 
·.By Mr. Williams: . 
Q. Mr. Waddill, how far is it from the concrete road to 
the right of way on the State Highway map~ 
. A~ It varies at different points. 
Q. In front of the West home. 
.. A. In front of the West house. it is 14 feet from the edge 
of the concrete to the right of way line. 
Q. Where do you get that on the State map Y I hand you 
-the State map and ask you where do you get that on the State 
map. Have you got a rulet 
A. Yes, sir, I have a rule. 
Q. Take your rule out and let me see how it is don;: 
:. A. If you notice on this map, you have a mark plus 56 and 
34. That means at station plus 56 the highway right of way 
is 34 feet from the center of the right of way and the road 
at that point-
Q. 36 feet from the center of the right of wayY 
A. Center. 'of the right of way at this point coming d~wn 
and the road there is 20 feet and that is constructed in the 
center of the right of way. . 
Q. Take your rule and measure from 'the paved road to 
·the· tig·ht of way in front of the West house and. show us 
by actual measurement rather than by your deduction. · 
A. From this blueprint it scales approximately about 26 
feet. I didn't scale this distance ; I used the meas-
page 137 r urement shown on the map. . ' 
Q. You didn't use your rule then?. :· -./ 
A. I used the rule on my map. 
Q. But you didn't use the rule ·in ·scaling and finding the 
96 Supreme Court of Appeals of Virginia. 
exact measurement from the State map as Mr. LaPrade did, 
did youY 
A. I never use a scale if I can get figures. 
Q. Sho'v us where you find 14 feet is the distance in actual 
measurement from the paved road to the right of way outside. 
A. This scale-I had the wrong scale; this scale is 50 to 
an inch. If you scale right from that mark to the right of 
way it is 34 feet. 
. Q. I thought you said 26 feet a minute ag·o Y 
A. I said I scaled from the edge. Taking the same scale 
and scaling from that mark to the right of way it scales 
14 feet. 
Q. It isn't quite 14 feet. 
A. Yes, it is. 
Q. Count them. How many do you count there Y 
A. There is 10 and there is 15. 
Q. There is lOY 
A. Yes, sir. 
Q. Don't you see you have one on one side and one on the 
otherY 
page 138 ~ A. 1\tlr. Williams, you can take a scale 50 feet 
to an inch and scale a fraction of a foot; if you 
can scale within half a foot you are doing fine. 
Q. Oh, you mean you are asking the jury to give you a toler-
ance of half a foot Y 
A. I am not asking any tolerance at all. 
RE-DIRECT EXAMINATION. 
By Mr. Bowles: 
Q. The measurements you put on this map are your actual 
measurements on the ground, aren't they Y 
A. Yes, sir. 
Mr. Williams: I object to that. 
The Court: Objection overruled. Go ahead. 
Mr. Williams : Exception. 
By Mr. Bowles: 
Q; Mr. Waddill, if your paper absorbs 10% more moisture 
it would be entirely off on your scale, 'vouldn 't it Y 
Mr. Williams: I object to that. 
The Court: I don't think you can ask that. 
By Mr. Bowles: 
Q. I want to ask yon this question. Isn't a scale put on a 
map just merely as a matter of convenience? 
L. Bromm Baking Co. y. Ada V. West, Admrx., etc. 97. 
Mr. Williams: I object to that. That is entirely improper. 
The Court: I overrule the objection. 
page 139 ~ Mr. · "\Villiams: Exception for the reasons 
stated. 
By Mr. Bowles: 
Q. Are any of the measurements that are put on your plat 
here made by scaling from anything or are they actual meas-
urements made on the ground? 
A. Actual measurements inade on the ground. 
The Court: He has testified to that and that is sufficient. 
\Vitness stood aside. 
page 140 } G. M. DUNCAN, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXA~IINATION. 
By ~{r. Bowles: 
Q. What is your full name 1 
A. Guy M. Duncan. 
Q. Where do you live ~{r. Duncan 7 
A. Longdale, Virginia. 
Q. How old are you! 
A. Thirty. 
Q. Are you the driver of this truck that had the accident 
down at the Seaboard Air Line bridge? 
A. Yes, sir. 
Q. Where had you been that day, ~Ir. Duncan? 
A. Hopewell. 
Q. Is that your reg·ular run? 
A. Yes, sir. 
Q. Where were you going· at the time this accident hap-
pened? . 
A. To Richmond. 
Q. As you came on towards the overpass, the new bridge· 
there ove.r the railroad track, was there any other traffic or 
cars on the road 1 
A. I passed a big truck, a semi-trailer truck. 
page 141 ~ Q. Where did you pass this truck? 
A. As I came over the bridge. 
Q. Yon mean by the bridge the new bridge that has re-
cently been opened? 
A. Yes, sir. 
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Q. When you came over the bridge, Mr. Duncan, I believe 
it is shown here there is a slight slope going down the other 
side? 
A. Yes, sir. 
Q. "When you passed this truck what did you doT 
A. I pulled back to my right in my lane. 
Q. What lane were you in when you passed the truck? 
A. When I passed the truck I was in the middle . 
. Q. What did you do after you passed it? 
A. I gradually pulled to my side, to the right side, to my 
lane. . 
Q. How many lanes are theer in the road there at that 
place? 
A. Three lanes. 
Q. And when you say you pulled over- which lane did you 
get into? 
A. Into the right lane. 
Q. Headed which way? 
A. To Richmond. 
Q. Were there any highway white lines in th~ -road at that 
time? 
page 142 ~ A. No, sir. 
Q. When you passed this truck there, coming 
down this slope as you came on down the slope what hap-
pened? 
A. As I came down the slope after I got back on my lane T 
Q. Yes. _ 
A. A car headed right directly towards me. 
Q. About where, sir? 
A. That is something exactly I don't know. 
Q. Can you tell me about the road in front of you? Is it 
an intersection there or not f 
A. There is a road that comes into this bridge, the overhead 
bridge. It is a double lane just before you get there. 
Q. You mean with the street car track in between them Y 
A. Yes, sir. 
Q. You said there was a car there. What sort of car was it Y 
A. I couldn't tell. 
Mr. Williams: He didn't say that. He said some car, 
but couldn't tell where it was. 
Mr. Bowles: He said the car headed directly to~ards him. 
The Court: Don't interrupt the witness. Go ahead. 
By Mr. Bowles: 
Q. The car you are talking about what sort of car was itf 
Do you know about the color it was! 
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A. It was kind of a black car. 
page 143} Q. Do you know whether it had a foreign license 
or Virginia license or what kind of license it had 7 
A. It had a yellowish looking tag. 
Q. What did this car do 7 
A. He was headed right to my fender. 
Q. Did it come -close to you? 
A. Yes, sir, it was headed over into my lane. 
Q. How close did it come to you f 
A. Well, possibly 8 or 10 feet. 
Q. When it was 8 or 1.0 feet from you what did you do! 
A. I jerked my ear to the right. 
Q. Where did your car goY 
A. Onto the shoulder. 
Q. When your car jerked over to the shoulder just how did 
you turn it that way 7 
A. I straightened my car back and when I done this I seen 
the boy-I seen him lose his balance, it overbalanced him, 
him, and I grabbed for him. 
Q. What. boy is that? 
A. My nephew, my helper. 
Q. v\i"'ho is heT· What is his name? 
A. Walter Lee Duncan. 
Q. Where does he live Y 
A. He lives with me, sir. 
Q. Now tell what happened th~n, Mr. Duncan! 
page 144 ~ A. I grabbed for him with my right hand and 
I seen I was going to lose him anyway and I 
grabbed with both hands and I lost complete control of the 
car when he went out. 
Q. What happened to the boy7 
A. The boy fell. 
Q. He fell where? 
A. That is something I couldn't tell. Through the excite-
ment and all I really couldn't tell where he fell -
Q. Well, did he fall out of the truck! 
A. Completely, yes, sir. 
Q. What happened after the boy fell out of the truck! . 
A. Well, the first thing I knew I lost my balance ; I was on 
a single seat myself and I lost my balance in grabbing for the 
boy and the first thing I seen were these two gentlemen in 
front of me and just as I was almost ready to hit them I 
whirled-! got control of my car again and whirled around. 
Q. How did you whirl? . 
A. I jerked to my left to try to dodge these gentlemen. 
Q. What were they doing when you were whirlingT 
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A. Standing there; seemed to be paralyzed the same as I 
was. 
Q. \Vhere were they 1 In front of you t 
A. Yes, sir. 
Q. Did you strike them Y 
A. Yes, sir. 
page 145 · ~ Q. What part of your car hit them, do you 
know? 
A. The right side of my car. 
Q. Where did you car go? 
A. I went across the street into-:-right to the street car 
track and stopped. 
Q. What did you do then¥ 
A. I ran back to the two gentlemen. One of them was lay-
ing on the ground on his back and the other one was close 
to the tree. Then I ran to the house and called and I don't 
remember exactly how many times I called; I called several 
times and the lady came out and I asked her: ''Let's get as-
sistance", and if it was a telephone anywhere. She said it 
was a telephone inside. I ·was so nervous and all I couldn't 
use the phone and she called one of the neighbors, her and 
myself too, the neighbor back in the rear of the house and this 
neighbor came over and she got the call through, and I went 
back to the men and seen I couldn't-I couldn't even stand to 
look at them. 
Q. Did you do anything else, Mr. Duncan? 
A. I went to my truck and waited until the officers came. 
Q. Did you know what had happened to the men? 
A. No, sir. . 
Q. Did you know whether they had died 1 
A. I didn't at that time until the officers came. 
page 146 ~ I saw Mrs. West put the blanket over Mr. West. 
Q. Where were the men lying? 
A. They were laying next to the tree-Mr. West was lay-
ing this way (indicating) and the other gentleman next to the 
tree. Of course, at that time I didn't know, but later on I 
found out it was Mr. West . 
. Q. Now, Mr. Duncan, did the boy fall all the way out of 
the truck? 
A. Yes, sir. 
Q. Was he hurt? 
A. He broke his foot. 
Q. Do you know whether your truck ran over him or not Y 
A. I don't think I touched him with my truck; I am sure 
I didn't because if I had I \vould have mashed him. 
Q. ~Ir. Duncan, you say when you got there and saw that 
/ 
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car headed to you-headed straight to you, I believe you said 
-what kept that car from going into you 7 
A. By my jerking of the-
Mr. Williams: I object to his giving a conclusion. 
I\Ir. Bowles: He can tell what he did. 
Mr. Williams: Yes, but he can't tell what was in the other 
man's mind. · 
The Court: He didn't ask what was in the other man's 
mind, but simply Mr. Bowles asked him what he 
page 147 ~ did. ~ 
By I\fr. Bowles: 
Q. What did you do 7 
A. I jerked my car to the right, Mr. Bowles. 
Q. Did that car strike you f 
A. No, sir, but if I hadn't pulled over-if I hadn't jerked 
he would and possibly it would have been an awful serious 
accident. 
CROSS EXA:MINATION. 
By Mr. Williams: 
(~. How long have you been driving a truck f 
A. About twelve years, sir. 
Q. Now where was your truck when you first saw this othe~ 
carY 
A. 1\Ir. Williams, that is something I can't exactly tell you 
to be exact. 
Q. Why can't you tell Y 
A. Simply because I couldn't gauge the distance to be hon-
est about it. 
Q. Well, was the car there at all is what I am askingY 
A. Yes, sir. 
Mr. Miller: I object to that question, asking whether 
the car was there at all when there has been no intimation 
the car wasn't there. 
The Court : Go ahead and ask your question. 
page 148 ~ ~y Mr. Williams: 
Q. Mr. Duncan, was your car on top of the 
bridge when you saw this car with this yellowish license Y 
A. No, sir. 
Q. Where w·as your car f In what road was it and where-
abouts was it Y 
A.. Which car are you talking about f 
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Q. Your car. 
A. My car when I seen it Y 
Q. When you first saw this other car. 
A. I was in my right lane. 
Q. And you can't tell on what part of the road from the 
the bridge down to the West home you were when you first 
saw this other car! 
A. No, sir, not exactly. 
Q. Well,. how can you gauge that this car was within 8 or 
10 feet from you if you can't tell where you were when you 
saw it nor where the car was 1 
A. I didn't gauge it at 8 or 10 feet. I said I· thought it 
was possibly that far. 
Q. You don't say it was 8 or 10 feet. It could have been 500 
feet away, couldn't it? 
A. It couldn't have been that far, no, sir. 
Q. Could it have been 100 feet from you Y 
A. No, sir. 
Q. 50 feet? 
page 149} A. No, sir. Q. 25 feet? 
A. It was headed rig·ht to me and if I hadn't swayed out 
he would have hit me. 
Q. But you don't tell the jury it was exactly 8 or 10. feet 
from you when you first saw it? 
A. I couldn't tell you to be exact that it was 8 or 10 feet 
because I didn't measure it. 
Q. Now; Mr. Duncan, you said you jerked your car to the 
right, did you Y 
A. Yes, sir . 
. Q. Did you apply your brakes at the same timef 
A. No, sir. 
Q. Now when you jerked your car to the right the boy went 
out of the car, did heY 
A. When I straightened my car back, Mr. Williams, that 
threw him out. 
Q. You straightened it back Y 
.A. Straightened it back on the shoulder. I believe I would 
have come back on my side, gotten back off the shoulder and 
the truck would have been all right if the boy hadn't gotten 
overbalanced. 
Q. Then you claim you went on the shoulder, then straight-
ened back off the shoulder, is that right? Do I understand you 
right? 
page 150 ~ A. No, sir, I straightened my car back-if I had 
kept on to the right I "rould have turned over 
down the fill. 
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Q. Then when you jerked your car to the right you hit the 
shoulder going to the right, didn't you Y 
A. I was on the shoulder, yes, sir; hit the shoulder. 
Q. In other words, your car hadn't run like this over on 
the shoulder; it had to turn like that to go over on the shoulder 
(indicating) Y 
A. Yes, sir. . . 
Q. Then your front wheels would hit it :first, wouldn't theyY 
A. Yes, sir. 
Q. And did your back wheels at that time hit the shoruder Y 
A.. That is something I can't tell you because when the boy 
fell out I lost all contr_ol of myself and the truck. 
Q. When you turned ·your car to the right the right wheels 
· hit the shoulder? 
A.. I know the front of my car was, but I couldn't tell you 
about the back. 
Q. Now, Mr. Duncan, when you cut your car so that the 
front of your car went on the shoulder you say then you cut 
it back like that (indicating) ; is that right Y 
A.. I tried to straighten back to get back on the highway, 
s1r. 
Q. The shoulder was damp or wet at that time, wasn't it; 
soft? · 
A. Yes, sir; it was a new shoulder. 
page 151 } Q. Then it would make a mark as you went on 
the shoulder and tried to come back, wouldn't it Y 
A. I suppose· so, yes, sir. 
Q. Now did you go back to see those marks that were there Y 
A. No, sir. 
Q. Did you ever see any mark on the shoulder of a· mark of 
your car when you went on the shoulder and then cut back 
like that! . 
A. I didn't myself, no, sir; I didn't go back. 
Q. N o'v when you eut back you got control of your car, 
didn't you? 
A. No, sir. 
Q. You didn't? 
A. When I cut back I lost control when the boy fell out; 
·I lost control of my car. · 
Q. Now when you cut back you had control of it Y 
, A. I never lost control of it until the boy fell out. 
Q. Where was that, do you know? 
A. No, sir, I couldn't tell you to be exact. . . 
Q. Had you reached that little run-in road to Mr. West's 
home before the boy fell out or not? 
A.. That is something I couldn't tell you. 
Q. You couldn'-t tell anything about that? 
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A ... No, sir. 
Q. You don't know that t 
page 152 r A. No, sir. 
Q. Now where did you first apply your brakes f 
A. Mr. Williams, as well as I think I applied my brakes 
just as I got to the street car tracks, like I explained awhile 
ago. 
Q. That is the first time that you applied your brakes at all, 
isn't itt · 
A. Yes, sir. 
Q. They were in good shape, weren't theyt 
A. Yes, sir. 
Q. Now you didn't blow any horn f 
A. I didn't have any occasion to blow my horn, Mr. Wil-
liams. . 
Q. Now did you take your foot off the accelerator¥ 
A. I don't know. That is something I don't know. I got 
.so excited ·when this boy fell out I don't know 'vhat I done. 
Q. N O"\V did' you notice the course your truck took after you 
.had gotten out of it¥ 
· A. After the accident f 
Q. Yes. 
A. I went across over to the street car tracks and stopped. 
Q. And c~me back, didn't you Y 
A. I ran back to these gentlemen, yes, sir. 
Q. Now did you notice-did your truck knock down a pole 
as it went on 7 
_page 153 r A. I didn't notice that, no, sir. The only thing 
I seen was the wire laying down and my tracks 
was on the wire-; about half of my right side of my wheel was 
on the wire fence laying down. . 
Q. Your right part of your car went-did you notice that 
your car made tracks in the grass as you went along Y 
A. The only trt,tcks I noti~ed was on this fence, Mr. Wil-
1iams. 
Q. Did you notice that there was a post hole- there where 
those men were standing? 
. A. No, sir, I didn't notice that. 
Q. And you didn't notice a pole lying on the ground when 
you came back there at that holeY 
A. No, sir. I was interested in these gentlemen more so 
than that. 
Q. Now how fast was your car going? 
A. I was possibly going near around 35, Mr. Williams. 
Q. Now when you 'vent off the shoulder did you cut down 
your speed any or not Y 
A. Well, naturally, going off the shoulder cut my speed. 
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Q. Cut your speed down, didn't it 7 
A. Yes, sir. 
Q. Did you notice 'vhen you got to this cross-road that 
runs in there there was a deep impression where your car 
went into deep dirt 1 
A. I didn't notice that, no, sir. 
page 154 ~ Q. Did you notice that dirt at all? 
A. No, sir. 
Q. You didn't even see that 7 
A. I didn't really have my mind on that at all. I was more 
interested in this boy and these two men. 
Q. What time of day did you go on to work that morning? 
A. I think it was around 6 o'clock. 
Q. vVhat time did you get upt 
A. What time did I get up f 
Q. Yes. 
A. About four-thirty. 
Q. Four-thirty A. M.! 
A. Yes, sir. 
Q. And what time was this happening? 
A. I think-I don't know exactly the time, but I think 
around close to four o'clock or four-fifteen; something like 
that. I think J\II r. the officer told me. 
Q. Was this car with the yellowish license going the same 
way you were goh~g? 
A. No, sir, he was going to Petersburg. 
Q. The car that you passed on the bridge, the big truck 
that you had to turn out for, 'vas it going the same way you 
were going? 
A. That was coining the same 'vay I was coming·, yes, sir. 
Q. Do you know whose truck it wast 
page 155 ~ A. Mr. Rice's. 
Q. What J\t[r. Rice' 
A. I don't know his initials. 
Q. Do you know where he lives? 
A. He. works for l(ing·an & Co. 
Q. Now what 'vould you say that your car by the time you 
hit the shoulder dirt-what 'vould you say your car had cut 
down to? 
A. I couldn't say that, 1\tfr. Williams, because I don't know. 
Q. Do you know how far your car ran from the time it left 
the shoulder to the time it stopped behveen the two paved 
roads? 
A. No, sir. 
Q. You don't knowY Now do you remember talking to Dr. 
Pretlow about this case? 
.A. Dr. _Pretlow 1 No, sir. Who is Dr. Pretlow f 
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Q. The coroner. 
A. Yes, sir. 
Q. Do you remember how you told him it happened f 
A. Yes, sir. 
Q. Did you tell him just like you have stated it bereT 
A. Yes, sir. 
Q. Didn't you state to him that ''I saw a car and I jerked 
to my rig-ht and my nephew went out of the right side''-
didn't vou tell him that T 
page 156 ~ A. Yes, sir, that is what I told him and that is 
what I told you. 
Q ''I jerked to my right and my nephew went out my right 
side of the truck." Isn't that right 1 
A. Yes, sir. 
Q. If it should be shown that your car ran something like 
200 feet or more after leaving the paved road, you wouldn't 
say that wasn't so, would you? 
A. That is something I don't know, Mr. Williams. 
Q. You don't? 
A .. No, sir. I don't know how far it went. 
Q. How did you happen to miss that treef . 
A. Which tree are you talking about Y 
Q. The white oak tree there where the bodies layY 
A. When I swerved and jerked my truck to the left. 
Q. Don't you know you didn't s'verve until after you hit the 
men? 
A. I was swerving just as I got to the men. 
. Q. Don't you know it 'vas an absolutely straight line past 
the men up until very near the tree where you swung o:ffY 
A. That is something I don't exactly know, like I told you. 
Q. Do you say that isn't a fact! 
A. That I don't what? 
Q. I say don't you know-
page 157 r Mr. 1\filler: He said he didn't know. 
By Mr. Williams: 
Q. Don't you know, Mr. Duncan, that your car didn't do any 
swerving at all-
A. That is right. 
Q. I haven't finished yet. Don't you know, Mr. Duncan, 
that your car didn't swerve for some distance past the men 
and just before getting to the tree f 
.. Mr. Bowles: If Your Honor please, I think in the light of 
the testimony that has been given that is an improper ques-
tion for this reason: there is no evidence in this record to 
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show the facts that Mr. "'\iVilliams states. The evidence, as I 
understand it, from every witness that has been on this wit-
ness stand is that the truck from the time it left the concrete 
was in a perfectly straight line to the post hole and then cut 
left, and the evidence has shown the post hole was 23 feet 
away from the tree. I think it is improper what he is doing. 
Mr. Williams: As I understand the testimony, the testi-
mony is that the swerving was not done-the curving of the 
mark is not until after the passing and hitting of the men, 
and that is the testimony in evidence. 
The Court: What is your question? 
page 158 } Note: The question was read. 
The Witness: I said I didn't know. 
The Court: He said he didn't know. That is enough. You 
can argue those questions. before the jury. 
By Mr. Williams: 
Q. As you came down from the Seaboard overhead the 
road was perfectly wide, perfectly unobstructed to your view, 
wasn't itt 
A. Yes, sir. 
Q. In other word, there was nothing to keep you from see-
ing· from the hvo. ~orners of the road-the space of the road, 
'vas there? 
A. Naturally, I wouldn't be looking over across to the other 
side. 
Q. As you came down there looking straight forward-were 
you or to your leftY 
A. I was looking straight. 
Q. You weren't watching the deer over in the Bellwood 
place? 
A. No, sir, I wasn't. 
1\fr. Bowles: DoeR the evidence show there were .any 
deer over there Y 
~Ir. Williams : I think everybody would take judicial notice 
of that. 
The Court: Go ahea.d with some other ques-
page 159 } tion. 
By 1\fr. Williams: · · 
Q. As you looked forward going straight down the ~oad 
was there anything to keep your vision from including 15 or 
20 feet to either side of the concrete road Y · · . 
A. You mean coming on my side on the Bellwood road Y 
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Q. I mean as you go down the road as you look straight you 
see on the other side for a distance, your understand, with-
out even changmg your eyes. You see, your vision broadens 
out the farther you are away from objects; isn't that right¥ 
A. I was looking straight ahead, though. 
Q. Now as you look straight ahead the farther you are 
from objects you see them easier and on a broader scope on 
either side of your vision, don't you, or do you know that 01 
A. What is the question you want me to answer t 
Q. I won't ask it. 1\ir. Duncan, now didn't you tell Dr. 
Pretlow-I will ask you this : did you say a moment ago that 
as your nephew went out of the truck you lost your head or 
your control of it Y 
A. I lost control. 
Q. Did yon lose your head 1 
A. Well, when he fell I naturally did; my attention was 
·drawn to him. 
Witness stood aside .. 
page 160 ~ WALTE~R LEE DlJNOA.N, 
a witness introduced in behalf of the defendant, 
being first duly worn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Bowles: 
Q. What is your name 1 
A. Walter Lee Duncan .. 
Q. How old are you Y 
.A. Sixteen. 
Q. What kin is Mr. Guy Duncan to yon Y 
A. My uncle. 
Q. Where do you liveT 
A. I live with him. 
. Q. When is your birthday T 
A. September 21st. 
Q. Were you sixteen last September 21st Y 
A. Yes, sir. 
Q. Were you on this truck out at the Bellwood crossing 
that was in the accident? 
A. Yes, sir. 
Q. Do you recall before you got to the place where the 
accident happened whether or not you passed any vehicle7 
A. I do. 
page 1.61 } Q. Just tell what you were doing. 
A. I was looking to my right. 
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Q. Whereabouts do you think you passed this vehicle as well 
as you can recall? 
A. Just about the top of the hill. 
Q. In which direction was that automobile going? 
A. Towards Richmond. 
Q. Your uncle was driving the truck 1 
A. ·Yes, sir. 
Q. What did your uncle do when he passed the truck? 
A. He jerked-he pulled back to the right. 
Q. Now what happened after that? 
A. My uncle holloaed: ''Look out.'' I loolred around and 
I saw a car making for us. 
Q. Where was the car 1 
A. He was on our side of the road. 
Q. What was the car doing? 
A. He was making straight for us. 
Q. About where ·"rere you when that happened, do you 
know? 
A. I couldn't tell you that. 
·Q. Could you tell where the car was coming from? 
A. It was evidently coming from Richmond. 
Q. What happened when your uncle holloaed 1 
A. I looked around and saw the car coming straight for us. 
Q. Did you see what kind of car it was? 
pag·e 162 ~ A. No, sir, I couldn't see. 
Q. '\Vhat happened then?~ 
A. My uncle jerked it over to the 1.:at shoulder. 
Q. And what happened then? 
A. And I was thro,vn out, except he caught me by my shirt~ 
not tearing my shirt, but the buttons ripped off and I fell com-
pletely out of the truck. 
Q. Whereabouts did you fall, do you know? 
A. I couldn't tell you. I fell on the shoulder, but I don't 
know exactly where. 
Q. Did you fall in the dirt or on the concrete? 
A. On the dirt. 
Q. What happened after that? 
A. I was knocked breathless and I didn't know any more. 
Q. Did you get up after awhile 1 
A. ·Yes, sir. 
Q. Do you recall 'vhere you got up 1 
A. No, sir, I couldn't say. 
Q. You remember there was a house there on the right of 
the road, wasn't it? 
A. Yes, sir. 
Q. Do you know whether you were nearer Petersburg....;.;;;...on 
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the Petersburg side of the house or the Richmond side of the 
house? 
A. Petersburg. 
page 16.3 ~ Q. There is a road shown here that goes by the 
side of that house on the south; that is, the Peters-
burg side of that house. Do you know \vhether you were south 
or north; that is, towards Richmond or towards Petersburg 
;from that road T ' 
.A.. Towards Petersburg. 
Q. Do you know how far you were from it Y 
A. No, sir. 
Q. Were you hurt in the accident Y 
A. Yes, sir. 
Q. What happened? 
A. A broken bone in my leg-foot. 
Q. You say a broken bone in what Y 
A. In n1y foot. 
Q. Did you have to do anything about it? 
A. Yes, sir, it was put in a cast and stayed in there eight 
weeks. 
Q. When you got up what did you do Y 
A. I went back to my uncle's side and from there went to 
the truck. 
Q. Was anybody there when you got there 1 
A. Just the lady and another lady. 
Q. Could you tell us what kind of car this was that was 
·~oming at you Y 
A. No, sir. 
page 164 ~ Q. Did it come close to you? 
A. It would have hit us if my uncle hadn't 
jerked over. 
Q. Did you see the license on it Y 
A. No, sir. 
Q. Do you know whether it was a Virginia car or any other 
kind of carY 
A. I wouldn't say; I don't know. 
Q. Do you know what color the car was Y 
A. No, sir. 
Q. Do you know what became of it f 
A. No, sir. 
Q. Where was the truck stopped when it stopped and you 
went and sat in it Y 
A~ When I got to the truck it was sitting on the opposite 
side of the road close to the street car track. 
Q. Was it on the concrete or on the dirtY 
A. It was on the little dirt road there. 
L. Bromm Baking .Co. y. Ada "\r. West, Admrx., etc. 111 
Q. Between the street car track and the right-hand lane 
coming to Richmond Y ' 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Williams: 
Q. As he jerked to the right you went out of the car, did 
youY 
A. He caught my shirt first and tried to _pull me 
page 165 } in. 
Q. You were sitting in the front or what part 
were you sitting in 7 
A. I 'vas sitting in the front. 
Q. Now you said your uncle holloaed: ''Look out.'' Where 
were you looking at the time 7 
A. At the right. 
Q. So as to have to turn around Y 
A. To the right. 
Q. You were looking to the right 7 
A. Yes, sir. 
Q. And you then turned around in front Y 
A. Yes, sir. 
Q. And you don't know where your car was or where this 
other car was at that time at all f 
A. No, sir. The car was-we was on the right side of the 
road and the car when I looked around was making straight 
for us on my side of the road .. 
Q. And you don't know whereabouts that was, do you Y 
A. No, sir. 
RE-DIRECT EXAMINATION. 
Bv Mr. Bowles: 
· Q. But it was after you had passed the bridge, wasn't it Y 
A. Yes, sir. 
Witness stood aside. 
page 166 } HERBERT S. WILBURN, 
a witness introduced in behalf of the defendant, 
being first duly sworn testified as follows: 
DIRECT EXAl\IIINATION. 
By Mr. Bowles: 
Q. What is your full name, sir Y 
A. Herbert S. Wilburn. 
Q. What is your business! 
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A. I am with the Starrett Operating Service. 
Q. Are you in charge of thatY 
A. Yes, sir. 
Q. Where is your place of business Y 
A. 107 West Canal Street. 
Q. Did you go to the scene of this accident out there at 
Bellwood crossing Y 
A. I did. 
Q. How soon do yon estimate yon got there Y 
A. In approximately twenty minute~. 
Q. How did you happen to goY 
A. I was in the office of the Bromm Baking Company and 
that telephone message came in saying there had been an ac-
cident. There were no details and for the moment there was 
no one else available of the Bromm organization to go there 
and I volunteered to go there and see about it ; 
page 167 ~ thought perhaps it was just a minor accident. I 
immediately left the office and went straight over 
there. 
Q. When you got there did you see the truck Y 
A. I did. 
Q. Where was the truck Y 
A. oThe truck was sitting on the west side of the north-
bound highway on the portion off the concrete. 
Q. With relation to the first pole there where was it Y 
A. Which first pole Y 
Q. The first trolley pole. 
A. It was probably about 4 feet, as near as I can guess, 
north of that pole. 
Q. How near to the street car track was it¥ 
A. I should judge within 3 or 4 feet of the street car track. 
It seemed to be ample room there for the car to get by. 
Q. How near was the back end to the concrete Y . 
A. About the same distance. 
Q. Now, Mr. Wilburn, was the officer Mr. :hioody there 
when you got there f 
A. Yes, sir. 
Q. Can you tell us whether there 'vas a governor on this 
truck or not Y 
A. It was. 
Q. Did you look a.t the governor? 
page 168 ~ A. I did. 
Q. Was Mr. Moody with you T 
A. He 'vas. 
Q. Did you check that g·overnor there? 
A. We did. 
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Q. Was it sealed? 
A. Yes, sir. 
Q. At what mileage 1 
A. 35 miles per hour. 
Q. Did you show that to Mr. Moody? 
A. I did. 
Q. Now where were the men when you got there? 
A. Which men? 
Q. The men that were killed. vVere there two there or one 7 
A. Well, one had been moved just before I got there and 
the other man was lying near a tree just beyond the corner 
of the yard, covered with a blanket. 
Q. Mr. Wilburn, did you see the tracks made by this truck 
apparently or did you follow any tracks up to the truck? 
A. I did. 
Q. Can you tell us from what you saw there at that moment 
with relation to the road that goes down by the south side 
of the West home whereabouts did the right wheel leave the 
concrete? 
.A. You mean in distance 1 
page 169 ~ Q. Just about the place. 
A. Approximately the driveway that enters the_ 
West property and to the south of the West house. -
By Mr. Williams: 
Q. Where! 
A. Approximately at the driveway which is slightly south of 
the West house. 
By :h{r. Bowles: 
Q. Now can you tell from those marks where the right 
wheel left there? 
A. The right wheel apparently left there slightly beyond 
the beginning of the drive, slightly south of the beginning of 
the driveway; the left wheel almost, as I recall, in the center 
of the driveway. 
Q. Now did you take any measurements there? 
A. I did. 
Q. Could you tell me, please, sir, what was the distance from 
t]le place where the man was lying back to the place where 
the right wheel first left the driveway f 
A. May I refer to some notes I made? 
Q. Yes. Did you make the notes at the time? 
A. Yes, sir. 
Q. First, in what direction was this gentleman lying on 
the ground? 
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A. I couldn't say definitely because he was 
page 170 ~ covered with a blanket at the time and I just don't 
like to look at cases of that type. I don't like 
to say 'vhich was head and which 'vas feet. 
Q. Was his body apparently crossways or parallel with 
the highway or 'vhat? 
A. Practically parallel with the concrete. 
Q. And you said he 'vas near the tree Y 
A. Yes, sir. 
Q. By that you mean the oak tree, I presume T 
A. I didn't pay much attention to what typ€ tree; it was a 
large tree probably about 14 or 18 inches in diameter. 
Q. All right, sir; have you looked at your notes Y Can you 
tell us from where the gentleman 'vas lying back to where the 
right wheel left the concrete? 
A. Approximately 37 steps. 
Q. Do you know how far you step? 
A. I would judge about 30 inches. 
Q. Now can you tell us ho'v far it 'vas from where the gen-
. tleman was lying to the back of the truck Y 
A. 19 steps. 
Q. Now did you notice whether there were any posts across 
the front of that house? 
A. What kind of posts Y 
Q. Fence posts. 
A. Yes, I noticed fence posts being planted. 
page 171 ~ Q. 1V ere there any post holes there f 
A. Yes, sir, there were post holes. 
Q. Were the posts in the· holes? 
A. When I arrived there all except two of the posts of the 
front line were sitting· loosely in the holes. 
Q. Now whieh two were those not set Y 
A. The two nearest the dead man; in other words, the two 
farthest north. 
Q. Could you tell us how deep those post holes were? 
A. I didn't pay particular attention to them, but I would 
estimate around 18 inches. 
Q. Could you see any evidence on the ground, Mr. Wilburn, 
of any post having been gouged out of a hole? 
A. I didn't. 
Q. Now could you follow the tracks made by this car all the 
way from where it left the concrete back to the rear of it 
where it had stopped? 
A. I could follow the left track very distinctly. The right 
track apparently ran a part of the distance over the wire 
that was lying in front of the posts and towards the road. 
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Q. You mean the wire was lying on the road side. of- the 
posts? 
A. Yes, in front of the posts towards the road. -
Q. The right track, you said, went along the wire for ome 
distance? 
page 172} A. The right track apparently went along the 
wire for a considerable distance and naturally 
didn't make an impression. 
Q. Could you tell us, please, sir, with reference ·to that 
whether this wire-! understand it was lying on the ground 
and hadn't been tacked to the posts 7 
A. Just lying on the ground. 
Q. Now the left wheel track you say you could see dis-
tinctly? 
A. Yes. 
Q. Now can you tell us, Mr. Wilburn, whether or not either 
track of that car went east of the line of those posts Y 
A. I don't think so. 
CROSS EXAMINATION. 
By J\iir. Williams: 
Q. Mr. Wilburn, did you notice the track on the grass made 
by th{, right-hand wheel of the truck as it went past this 
hole at the last hole nearest to the men-nearest to where Mr. 
West was lying? 
A. The rig·ht-hand wheel apparently passed over the wire 
and didn't make very much of an impression. 
Q. Didn't you see the impression made in the grass which 
was to the right of the hole, which hole was the nearest hole 
to l\1-r. WestY 
A. No, I didn't see that. 
Q. -You didn't notice that, did you~ 
page 173 r A. No. 
Q. Do you say that wasn't there7 
A. If it was there I think I would have noticed it. 
Q. Do you mean you just didn't notice, or don't say it was 
or don't say it wasn't? 
A. I said I didn't see it. 
Q. What kind of a truck was this? 
A. A G. M. C. truck. 
Q. Who sells those trucks 7 
A. My company sells them. 
Q. Do they have four-wheel brakes 7 
A. Yes, sir. 
Witness stood aside. 
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page 174} H. A. WHITLOCK, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : . 
DIRECT EXAMINATION. 
By ~fr. Bowles: 
Q. Mr. Whitlock, how old are you 1 
A.. Twenty-two. · 
Q. What are your initials f 
A.. H. A. 
Q. By 'vhom are you employed 1 
A. Bromm Baking Company. 
Q. Were you employed by the Bromm Baking Company 
on the 19th of September T 
A. Yes, sir. 
Q. We are discussing· an accident that happened at Bellwood 
crossing or nearby. Did you go out to the scene of the acci-
dent that day Y 
A.. Yes, sir. 
Q. About how soon do you estimate you got there Y 
A.. I g'Uess 40 or 50 minutes. · 
-Q. Who went with you' 
A. Mr. Bromm. 
Q. When you got there were there many people there Y 
A. Quite a few. 
page 175 ~ Q. ·Where did you find the truck¥ _ 
A. Parked between the two driveways-rather, 
parked between the driveway leading to Richmond and the 
street car track. 
Q. With relation to the first pole that comes into that is-
land in between the two drives where was the truck Y 
A. North of the pole. 
Q. Could you tell us about how farY 
A.. Well, I should say-I didn't mea·sure it, but I guess it 
was 4 or 5 or 6 feet. I don't know; I never measured it, 
just glanced at it. I kno'v it was north of the pole. 
Q. Could you follow back from the wheels of the truck 
where it was then standing the path the truck had pursued 
when it left the concrete and arrived at the place where you 
saw it? 
A. I could from the tracks, yes, sir. -
Q. Can you tell us, first of all, about where the truck left 
the concrete? 
A. About where the truck left the concrete? 
Q. Yes, from what you saw; the tracks that showed the 
truck had left the concrete. 
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A. Where the left rear wheel of the truck left the concrete 
to the corner post of the fence; that is, I walked on the high-
way, you see, but from the corner post of the fence to the 
left rear wheel where it came off the road was 
page 176 ~ 40 steps. 
Q. 40 steps! 
A. Yes. 
Q. To the corner post of the fence. What corner post is 
that? 
A. That is the yard fence. 
Q. Now -by the corner post you mean the post farthest 
north? 
A. Farthest north, yes, sir. 
Q. Could you tell where the right wheel went offT 
A. I didn't step that at all. 
Q. With relation to the entry road into that property there 
which goes along by the south side; that is, the Petersburg 
side of the house-with relation to that road about where 
did the truck go off the cement? 
A. Yon mean the road leading into the house! 
Q. Yes; not the 'valkway going into the front door, but 
the road on the south side of the house; either left or right. 
A. Let's get that straight. I don't get what you mean 
there. 
Q. Is there not a road that goes from the concrete east-
wardly by the south side of the house there? 
A. There is a fill there with a little runway going in for 
.the cars to go in by the house. 
Q. That is 'vhat I am talking about, the entrance way. 
A. Yes, sir. 
Q. Can you tell us with relation to that whether 
page 177 ~ north or south of it or at it or approximately near 
that place where the right and left wheels left 
.the concrete f 
A. I couldn't tell you about the right hecause the right 
went off-I was stepping from the left rear wheel. The left 
rear wheel went off about at the middle of this road. 
Q. The left wheel at the middle of that entrance~ 
A. Yes, sir. 
Q. Now did you follo'v these tracks around? 
A. ·oh, just with the eye; that is all. 
Q. Did you make any stepping measurements as to bow 
wide that fill was there about that. point¥ 
A. I made a step from the corner of the fence. 
Q. Which corner? 
A. The north corner of the fence, from the left rear wheel 
of the truck to the pavement-to the cement pavement. 
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Q. How far was that? 
_ A. 3 steps. 
Q. So, if I understand you correctly, at the north ~orner 
of that fence the left rear wheel of the truck was 3 steps 
from the cement pavement Y 
A. Yes, sir. 
Q. On a straight line f 
A. Yes, sir. 
Q. And how far do you step f 
page 178 ~ A. Ho'v far do I step? 
Q. Yes. 
A. I never have measured it. 
Q. -Can you give us any idea Y 
A. I don't g·uess I step over 30 inches ; 30 or 31 maybe. 
Q. Can you tell me what sort of dirt that was along there 
where this· track was or the left wheel track Y 
A. It was regular soil. 
Q. Soil? 
A. Yes. 
Q. Just plain dirtY 
A. It was the dirt that was there; it wasn't put there I 
don't think from the road. It wasn't the shoulder of the road 
-I mean wasn't dirt put there where the track was.· 
Q. Was it dirt or grass? 
A. It was grass in the usual way, but it was the regular 
dirt left there as it was. 
Q. Now that is wl1ere you stepped the 3 steps 1 
A. Yes, sir. Of course, it wasn't grass up to the highway, 
but where the track was. 
Q. Now did you see any wire there Y 
A. It was wire lying down alongside the fence. 
Q. Now on which side of the fence? 
A. The side next to the highway. 
page 179 ~ Q. Were those posts up or doW'n, or do you re-
call about that? 
A. I don't recall about that. 
CROSS EXAMINATION. 
By ]\fr. Williams: 
Q. Did you notice the mark-the right wheel niark in "the 
sod that you have just referred to as the earth, the grass 
sod there? 
A. Did I notice the right wheel? 
Q. Yes. 
A. Why I probably noticed it, but never took any particu-
lar notice of that. 
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Q. Did . you notiee the post hole over .there from which 
you measured that you just stated a moment ago that you 
stepped off to the roadway, to the concrete road Y Did you 
notice that post hole? 
A. I was measuring. on a line with the fence. I wasn't 
interested-
Q. Did you notice that the track imprint .was east of this 
post hole on the sod Y 
A. Which are your directions; east or north Y 
Q. East is towards the house, west would oe towards the 
paved road; you were going north and south; Richmond is 
north and Petersburg south. Did you notice that the im-
pression in the sod was east of the post hole at 
page 180 ~ that pointY 
A. It was nearest the highway, this side .of the 
fence, towards the highway. 
Q. You mean it was west of the post hole 7 
A. Yes, sir. 
Q. Are you sure of that? 
A. Yes, sir. 
Q. Are you talking about the right or leftY 
A. Talking about the side of the fence towards the high-
way. 
Q. That the impression was in the sod Y 
A. _It was there, yes, sir. 
Q. Have you been back there in the last day or two~ 
A. Yes, sir. . 
Q. Did you see the impression there nowY Did you see 
that impression still there r 
A. I don't know whether it was that one there or not. 
Q. Did you see one there 7 
A. Yes, sir. 
Q. Just east of that post hole where that post is Y Did 
you see that? 
A. Yes, sir, I have seen one since then. 
Q. You have seen it since and that impression you have 
seen since is east of this pole that is now there at the corner 
post, isn't it? 
A. Yes, sir. 
Q. And it is east by say 2 feet, isn't it f 
page 181 ~ A. I wouldn ''t say that, no, sir. 
Q. Would you say how much? 
A. I never made any measurement, but I don't think it is 
2 feet. 
Q. How wide is that truck 7 
A. 6 feet. 
Q. It is 6 feet? 
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A. I think somewhere around there. I don't know; never 
measured it, but just a rough estimate I would say 6 feet 
wide. ·-
RE-DIRECT EXA]..IINATION. 
By M'r. Bowles: 
Q. The track he was asking you about that yon have seen 
there since, was that track there that day when you got 
there? 
A. Well, I looked there today and this track apparently 
isn't the track that was made by the truck. There is also a 
mark there of a truck or car spinning; apparently it was 
spinning. The track was this way (indicating) and just like 
a truck or car would spin around. It is those two tracks 
there ·and I wouldn't say either one of those tracks was the 
tracks of that truck. 
page 182} RE-CROSS EXAMINATION. 
By !tfr. Williams : 
Q. Now that spinning you have referred to, that is some 
distance south and some distance west of this post, isn·'t it? 
A. Some distance south and -some distance west Y 
Q. In other words, it is near the shoulder? 
A. 1res, sir. , 
Witness stood aside. 
page 183 ~ HERBERT S .. WILBURN, 
being recalled to the stand, testified as foiiows: 
DIRECT EXAMINATION. 
By Mr. Bo,vles : 
Q. I forgot to ask you the dimensions of this truck. What 
is the length of it~ 
A. 18 feet from the bumper to the back end of the body; 
that is, from the extreme front to the end. 
Q. 18 feet extreme overall Y 
A. Yes, sir. 
Q. What is the height of it! 
A. 6 feet 10 inches. 
Q. What is the width of the truck overall? . 
A. The widest part, being the fenders, is exactly 6 feet. 
Q. What is the tread of itY I mean from center of tire 
to center of tire. 
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A. 56 inches. 
Q. That is 4 feet 8 inches, isn't it 1 
A. Yes, that is right. 
CROSS EXAMINATION. 
By Mr. Williams: 
Q. You noticed that right headlight glass was 
page 184 } broken, didn't you? 
A. Yes, sir. 
Q. Did you notice blood on the right side of the truck 1 
A. No, I didn't. 
Q. You didn't notice that? Was there any other damage 
to the front besides the breaking of the right headlight t 
A. Yes, sir; the radiator was slightly bent and the front 
fender. 
Q. That was all on the right side, wasn't it? 
A. All on the right side. 
Witness stood aside. 
page 185 } E. F. HUGHES, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Bowles: 
Q. Are you 1\{r. E. F. Hughes 1 
A. Yes, sir. 
Q. How old are you 7 
A. Twenty-eight. 
Q. Where do you live? 
A. Reedville. · 
Q. Where is Reedville? . 
·A. The lower end of the Northern Neck of Virginia. 
Q. In Northumberland County7 
A. Yes, sir. 
Q. By whom are you employed? 
A. Mr. C. H. Rice. 
Q. Who is Mr. :C. H. Rice; what is his business? . 
A. Well; he is hauling for King-an & Co. out of Richmond 
to different points in North Carolina and the Northern Neck. 
Q. What do you do for Mr. Rice? 
A. I drive his truck. 
pag·e 186 } Q. Did you happen on the 19th day of Septem .. 
· ber this year to be driving a truck near this new 
122 Supreme Court of Appeals of Virginia. 
Seaboard Air Line overpass on the Richmond-Petersburg 
Pike near Bellwood Y 
A. Yes, sir. . 
Q. Did you see an accident that happened there in which 
two men were killed Y 
A. Yes, sir. . 
Q. Where did you first see the Bromm truck that was in-
volved in this accident Y 
A. I saw him about half, I imagine, or three-quarters of a 
mile before we got to this bridge. He was trailing along 
behind me. 
Q. How fast were you running? 
A. Right about then! 
Q. Yes. 
A. About 30 miles an hour. 
Q. How fast were you running about the time this accident 
happened? 
A. About the same speed. 
Q. How did you happen to see this truck? Did you look 
back¥ 
A. I saw him through the mirror. 
Q. Did this truck pass yon any time before this accident 
happened? 
A.. Yes, he passed me before the accident. 
Q. Where did he pass you 7 
page 187 } A. Rig·ht on top of the bridge at the crest there, 
just on this ·side. 
Q. When he passed you how much faster than you was he 
going, would you sa:y Y · 
A. Faster than I? 
Q. Yes. 
· A. He couldn't have been going over 5 miles faster; I 
imagine going about 35. 
Q. Now, Mr. Hughes, you say you saw this accident. Will 
you tell us just exac.tly what you saw, please, sirY 
A. Yes, sir. After he passed me-no use going over trail-
Ing me-after he passed me I imagine he was about 100 or 
150 yards ahead of us and this car come down right before 
he got to where these roads run together, this double drive; 
it was a small car--l don't know what kind of car it was-
dark colored; mig·ht have been black or blue, I don't know 
which-and I didn't know what this fellow was doing, wasn't 
paying attention to what he was doing-
Yr. Williams: I object to that; don't know what he was 
d.oing. I think that is a conclusion he can't make. 
The Court: All right. Just say what the car was doing. 
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page 188 ~ A. (:Continued.) Anyhow, the car was coming 
down right ov:er on Mr~ Duncan's side. It is a 
three-way drive there. · 
Q. Where was Mr. Duncan? On what lane was heY 
A. ·He was on his right-hand side headed towards Rich-
mond. 
Q. Go ahead. 
A. And he swayed to him; never struck him, but swayed 
to him; I don't imagine over possibly 6 inches between them; 
he was in the center lane and 1\fr. Duncan whirled to clear 
him and when he whirled this boy rolled out. 
Q. Did you see the boy roll out7 
A. I saw him roll out and saw him hit the cement-· the 
concrete or shoulder one. 
Q. Did you see where the boy hit, whether on the concrete . 
or the shoulder? 
A. No, sir, I don't know. 
Q. What did the boy do Y 
A. He turned around on the road until he stopped. 
Q. Now what happened after that? 
A. Mr. Duncan s'vayed his truck to keep from running 
over this boy, I imagine, got over on the sho1:1lder and I never 
saw the two men at all until after the Bromm Baking Com-
pany truck had hit them, and he cleared out of the way and 
went across the highway to the car tracks on the other side 
of the road. 
Q. · Was the truck between you and what was 
page 189 } happening in front of the truck Y · 
A .. Yes, he was between my vision and the 
men and the tree where they were. -
Q. What happened to the truck as it went on the shoulder? 
A. She ran right over-I thought she hit the tree, she might 
not have. Anyhow, she uprighted; must have been a level 
spot on the bank and he uprighted her and when she come 
back she went straight across the road about a 45 degree 
angle. 
Q. What did the man do f 
A. Who ; Mr. Duncan Y 
Q. Yes. 
A. He rolled out I think before she stopped and ran back 
across the road. 
Q. Where did he run to? 
A. That is the time we went past him. We just cleared 
him. 
Q. Where were the men lying? 
A. One was laying right by the tree and the other 3 or ·4 
feet away from him, the way it looked. 
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Q. Now could you see, ~Ir. Hughes, where this car that you 
have referred to as a dark car was coming from Y 
A. You mean which direction¥ 
Q. Yes. 
A. It was going south. 
Q. Where was it coming from f 
page 190} A. It was coming off this double drive. 
Q. Onto the three-lane track? 
A. That's the idea, where these two roads come like this 
(indicating). 
Q. When it came off the double drive into the three-lane 
track 'vas Mr. Duncan's truck at about that pointY 
A. Just about. 
:Wir. Williams: Ask him. Let him testify. 
A. (Continued.) He come right straight down and instead 
of holdin~ to his right where this road come into the one 
highway It looked like he cut right straight across and that 
is when he and Mr. Duncan come close together and Mr. Dun-
can turned to sway his truck to keep from hitting him, and 
this boy rolled out. 
CROSS EXAMINATION. 
By Mr. Williams: 
Q. When the boy rolled out on the swaying of Mr. Dun-
can's truck- it was to ~{r. Duncan's right that he swayed, 
wasn't it? 
A. To his right, yes. 
Q. Now would yon kinclly tell us just where Mr. Duncan 
passed your car f 
A. Where he passed us f 
Q. Yes. 
· · · A. Just on this end of the bridge, the concrete 
page 191 ~ bridge there. 
Q. This end Y What do yon mean by this end f 
A. The north end of the bridge. 
Q. The north end of the bridge? 
A. The. end towards Richmond. I reckon that is the north . 
end of it. 
Q. The end towards Richmond is where he passed you? 
A. J nst as we came over that he cleared us. 
Q. In other words, he cleared you as yon came from that 
point? 
A. Yes. 
Q. Now I believe you said ·a moment ago that he was 150 
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or 200 yards from you when this other car came close to 
him? 
A. No, I said 100 to 150. 
Q. Did you 7 Yes, you did; I misquoted you. You said 
100 or 150 yards from you' 
A. Yes. 
Q. Now you were how far away from the scene that they· 
were at when this car was 6 inches from him, would you say! 
A. How far away were we? 
Q. Yes. 
A. I don't know; I never measured it. I could make a 
rough guess at it. 
Q. How farY 
A. I would say 300 yards. I just imagine so. 
Q. You were 300 yards from the scene when 
page 192 ~ you say this car, which you said might be blue or 
black, was 6 inches from Mr. Duncan? 
A. Approximately that, yes. 
Q. Do you say that it was 6 inches or 6 feet or do you 
know how close he came to that car? 
A. I don't know exactly how close. He came close enough 
.for him· to sway away from him. He used his own judg-
ment about that. 
Q. He just turned away from him 1 
A. Yes. 
Q. There were no marks of Mr. Duncan's car on the paved 
road where l1e swayed or turned there? 
A. Not to my knowledge. 
Q. And the boy went out before ~{r. Duncan hit the shoul-
der, didn't he? 
A. I didn't say anything about that. I don't know. 
· Q. I thought you did. 
A. I said I didn't know whether the boy fell on the con-
crete or the shoulder. 
Q. You don '.t know whether the boy went out on the concrete 
before Mr. Duncan got to the shoulder or not, do you? 
A. No, but he must have fell on the shoulder because I 
imagine that concrete road would have torn him up. · 
·Q. Of course, you can't give your conclusion. If you saw 
it, all rig-ht; if you didn't see it, please say so. 
page 193 ~ A. I don't know. 
Q. You don't know? 
A. I don't know whether on the shoulder or the concrete. 
Q. And you don't know· how far to the north of 1\{r. Dun-
can this ~ther car was when you looked down there 300 yards 
·away, do you? 
.. A ... No, sir. 
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Q. In other words, the other .car could have been some 
distance ahead of that and you not be able to tell by looking 
in that direction; isn't that right? 
A. That's the idea. 
Q. There was an unobstructed view of the roadway there 
for lt long distance, wasn't it 7 
A. There was, you say? 
. Q. I say there \vas a long unobstructed view of the road-
way for a long distance? 
A. Yes, sir; nothing to stop your vision that I know of. 
Q. Now I forgot to ask 1\ir. Wilburn and maybe you can 
answer this question and I won't have to call him back. When 
you have this so-called governor, the thing that you call a 
governor, that is a control only on the application of gas, 
isn't it, or do you know anything about it? 
A. I don't drive a truck with one on it. 
Q. That is all you know about it Y 
A. That is all I know. 
Witness stood aside. 
page 194 ~ Mr. Williams: May I ask a question of Mr. 
Wilburn? 
HER.BERT S. WILBURN, 
being recalled to the stand, testified as follows : 
CROSS EXAl\tfiNATION. 
By Mr. Williams: 
Q. Mr. Wil~urn, you mentioned the governor on this truck 
which you said was sealed. Explain the operation of a gov-
ernor to the jury. Does that govern the. car or govern the 
application of gas to itY 
A. Well, that governs the car speed. 
Q. I asked you does it govern the application of the gas 
or the wheels of the carY . 
· A. It governs the car speed. In other words, it meters 
the flow of gas so that the motor can't pull the car at a fas~r 
speed than that at which the governor is set. 
Q. Then it controls the application of the gas to the car, 
doesn't it? 
A. Why certainly, it controls the application of the gas, 
but that is what controls the speed of the truck. 
Q. I asked you if that was all. Yon answered my question 
by saying it in a different form. Now if it is going down-
hill the governor has no control over it, has it Y . 
L. Bromm Baking ·Co. v.. Ada ,r. West, .A.dmrx., etc. · 127 
A. It is possible in going down-hill for the car · 
page 195} speed to increase probably, depending upon the 
steepness of the hill, about 5 miles an hour. 
Q. You mean irrespeetive of the hill and irrespective of 
how fast the car is going you can say only 5 miles an hour 
would be added to the speed going down a hillY 
A. When the car is in gear the motor is turning. You 
see, the motor puts some braking power on the car itself. 
· Q. You mean that the governor ·controls the car as it g9es 
down a hill? 
A. Why certainly. 
Q. The governor itself 7 _ 
.· A. Not the governor, but the motor itself. The motor is 
~ontrolled ·by the governor and the motor controls the spe·ed 
of the car. · 
RE-DIRECT EXAMINATION. 
By Mr. Bowles: 
Q. You mentioned about going down-hill and said it might· 
add 5 miles an hour. Are you talking about a real steep 
hill or what t 
A. Talking about a pretty steep hill. 
Q. Is that the maximum overflow? 
A. That is the maximum I have observed in my experi-
ence. 
Q. When the engine isn't pulling and the car is riding up 
on the engine the engine brakes the car just like putting your 
foot on the brakes, doesn't it f 
A. It does. 
Witness stood aside. 
page 196} 0. H. RICE, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Bowles: 
Q. Mr. Rice. where do you live? 
A. Fleetham. 
Q. Where is Fleetham? 
A. In Northumberland County. 
Q. Near Reedville 7 
A. Just below Reedville. 
Q. In the Northern Neck Y 
"j 
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A. Yes. 
_Q. What is your business f 
A. Trucking. 
Q. For whom do you truckf 
A. l{ingan & Co. 
Q. Do you true~ on contract f 
A. Yes, sir. 
Q. What do you haul? 
A. Fresh meat; in fact,- all kinds of meat, but mostly fresh 
meat. 
Q. Perishable stufff 
page 197 ~ A. Yes, sir. 
Q. Was this truck of yours driven by Mr. 
Hughes near an accident on September 19th Y 
A. Yes, sir. 
Q. Were you in the truck with ~1r. Hughes? 
A. Yes, sir. · 
Q. Where did you :first see this Bromm truck which was 
in the accident? 
A. When he come by past· us. 
Q. Where was that f 
A. Just as it broke over that overpass, right on the crown 
of the hill. 
Q. What did that Bromm truck do after it passed you Y 
A. Pulled over to his right. 
Q. About how fast were you driving then? 
A. I wouldn't like to say exactly; about 25 or 30. 
Q. Did the truck pass you fast or slow? 
A. No, sir, just drifted along by it. 
Q. After it pulled over on its right did you see anything 
happen? 
A. Well, he met a car when he got irito the double-a car 
come off the double road, come across and ran him off the 
road. 
Mr. Williams: I object to that, if Your Honor please. That 
is his conclusion. 
Mr. Bowles : I don't think so. 
page 198 ~ Q: You saw that? 
A. Yes, sir. 
The Court: Just tell what you saw. 
Q. Well, what did you see? 
! • 
A. Well, this car come across and ran this boy off of the 
road. 
Q. You sa\v that with your own ·eyes? 
A. I saw that with my own eyes, yes, sir. 
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Q. Now what happened when the Bromm truck went off 
the road? 
A. The boy fell on t of the truck. 
Q. Where did the boy fall out! 
A. He fell out on the dirt over on the right-hand side. 
Q. Who was driving your truck? 
A. My truck¥ 
Q. Yes. 
A. Hughes. 
Q. You were sitting to the right of Mr. Hughes? 
A. Yes,· sir. ~ 
Q. Now the boy fell out on the dirt shoulder? 
A. He fell out on the dirt shoulder. 
Mr. Williams: Did he see that? 
The Court: He has already said he fell out on the right-
hand side of the shoulder. 
By Mr. Bowles: 
Q. Now, Mr. Rice, when the boy fell out on the 
page 199 ~ shoulder what did the Bromm truck do? 
A. Well, he ran on up and bit these two men. 
Q. Did you see him hit themY 
A. No, I didn't see him hit the men. I saw the men lying 
there ·when I went by. . 
Q. Is the shoulder high or low or what is it like? · 
A. It is not very high. I never noticed particularly. Just 
a shoulder and the truck ran over something like that, I no-
ticed. I wouldn't say how much shoulder. 
Q. To its right or left hand 1 
A. To the right. 
Q. To the right as you were looking at it? 
A. Yes. 
Q. Then when it got down there farther what did the 
Bromm truck do? 
.L~. Well, he straightened up when he hit those roots of 
that tree; looked like to me he hit something and come back 
across the road. 
Q. Where did he stop? 
A. Over near the street car track. 
Q. Where were the men lying? 
A. One of the men was laying up close to the tree and' the 
other one, I reckon-I didn't take particular notice. He was 
· laying right there in the yard; I don't know ex-
page 200 ~ actly where. 
· Q. About how far in front of you, according to 
your estimate, was this Bromm truck when this other car, 
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coming out of that Richmond southbound double drive and 
onto the three-lane road, came towards him, as you have 
saidY · 




By Mr. Williams: 
Q. ~fight have been more Y 
A. Might have been 50 or 75 yards or might have been a 
little farther than that. 
Q. Now did you stop Y 
A. No, sir. 
Q. You a:nd Mr. Hughes went on, didn't you Y 
A. Yes, sir. 
Q. You saw these two men lying there on the ground and 
this truck to the left and you all went down the highway? 
A. Yes, sir. 
Q. Now, Mr. Rice, you said when he hit the roots of this 
tree or hit something .. Don't you know what he _hit was a 
post in a hole that he knocked out Y 
A. I don't know what he hit. 
Q. You don't know that he didn't do that? 
· A. I don't know that he didn't do that and wouldn't say 
that he did. 
Q. A.nd that is what you thought was the roots 
page 201 ~ of the tree or something T 
A. Yes, sir. 
Q. Now you said you were 50 or 75 yards-
A. More or less. 
Q. -away from this truck when you saw a car coming 
from Richmond, was it Y · 
A. Yes, sir, southbound. 
Q. How far was that car away from the Bromm truck when 
you were 50 or 75 yards from the Bromm· truck yourself, or 
could you tell? 
A. I couldn't tell. 
Q. You don't know how far he was away then Y 
A. No, sir. ' 
Q. Don't you know, Mr. Rice, that looking in the direction 
in which you were going and a car coming towards you to 
get into the three-lane track it makes a slight curve so that 
ypu might think his nose is pointing to you and he is some 
distance away from the object on your right; isn't that so f 
. A. He was some distance away, but he went over in the 
highway far enough to run this boy off. 
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Q. How close to him did he get or do you know! 
A. I don't know. 
Q. Not knowing how close he went to him, it is just your 
conclusion that he ran him off tne road, not that 
page 202 } he did run him off the road Y 
A. Not that he did 1 Well, it looked like he was 
running him off and he went off. 
Q. And you were 75 yards away? . 
A. Well, I say more or less;. might not have been that far, 
might have been farther. . 
Q. How far away was the Bromm truck from the turn-in 
there at the West house when the boy went out of the truck! 
A. How "far was what? 
Q. How far away was the Bromm truck from the run-in or 
little cross road that goes in to the West house there when · 
the boy went out of the truck 7 
A. I don't know exactly. 
Q. You don't know whether 50 yards or 100 yards or what 7 
A. No, sir; I didn't pay much attention to it. 
Q. You heard no horn blown or anything? 
A. No, sir. . 
Q. Were you in the middle of the road or on your right-
hand side behind the Bromm truck Y 
A. On the ~ight-hand side. 
RE-DIRECT EXAMINATION. 
Bv ~fr. Bowles: 
·Q. You say you were on contract with Kingan & Co. 7 · 
A. Yes, sir. 
page 203 } Mr. Williams: Has that anything to do with 
this caseY I object to it as being immaterial 
and irrelevant. 
Mr. Bowles: Wait a minute and you will find out. You 
have gone into a matter that I didn't go into. 
The Court: Go ahead. 
Bv l\fr. Bowles:· . 
· Q. Mr. Rice, how much driving do you do Y How much are 
you on the road.? 
A. On the road from Tuesday afternoon until Friday after-
noon. 
Q. Are you on a schedule? 
A,. Yes, sir. · . 
Q. Do you have to get to different places at definite times? 
A. Not especially. We are supposed to get there as soon 
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as we can. If we run a few minutes late. it is all right or 
run a few minutes over. 
Q. Were you on time this afternoon Y 
A. No, sir, I wasn't. I was driving a new truck-
Q. Were you ahead or behind· time? 
A. I was behind time. 
Q. You say you had perishable stuffY 
A. Yes. · 
Q. w·hy didn't you stop? 
. A. Well, because I was suppose to load as soon 
page 204 ~ as I got back to Richmond and had some stuff go .. 
ing back, fresh meat. 
Q. Did you know whether these men were dead or not! 
A.· They looked like to me they were both dead. 
Witness stood aside. 
page 205 } Mr. Bowles: I want to state to the Court that 
Mr. Bromm knows nothing about this accident 
as far as I know. He is in charge of this company and he 
is here and he is available to these gentlemen for any ques-
tions they may want to ask him if they would like to ask him 
any. 
Mr. Williams : I will ask him one question. Are you the 
president of L. Bromm Baking Company, Inc. Y 
Mr. Bromm: Yes. 
Mr. Williams: A corporation? 
Mr. Bromm: Yes. 
Mr. Williams: Of the City of Richmond Y 
Mr. Bromm: Yes. 
Mr. Bowles: Is that material to the caseY 
Mr. Williams: It is the defendant in this case. You are 
the representative of the defendant in this caseY 
Mr. Bromm: Yes. 
Mr. Bowles: The defendant rests. 
page 206 } FLOYD vVEST, 
being recalled in rebuttal, testified as follows: 
DIRECT EX.AMINATION. 
By Mr. Williams: 
Mr. Bowles : I want to ask whether this witness has been 
in the court room since he testified. 
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By the Court: 
Q. Have you been in at all 7 
A. Yes, sir. 
By Mr. Williams: 
· Q. Have you been in the court room since you testified 7 
A. No, sir, not in here. 
By Mr. Bowles: 
Q. Weren't you one of the people that got up when the 
Court told you all to go out Y 
A. No, sir. 
The Court: Go ahead. 
By Mr. Williams: 
Q. Mr. West, I want to ask you this. That rut in the sod 
on the West property is that east or west of the post that 
was there7 
page 207 r Mr. Bowles: If Your Honor please, that isn't 
. rebuttal testimony. He has gone over that with 
this gentleman before. 
Mr. Williams: The distance I want to prove. 
The Court : Ask him the distance. 
By Mr. Williams: 
Q. What is the distance that sod path or mark is east of · 
where that post hole was Y 
Mr. Bowles: Just a minute, sir. I must ohject to that. 
The Court: I will let it in. Go ahead. 
Mr. Bowles: · Exception. 
By Mr. Williams: 
Q. How far is it 7 
A. It is over 2 foot. 
The Court: I think he has been over that. 
Mr. Bowles: We object to it coming in again, refreshing 
the minds of this jury about any testimony. 
Mr. Williams: That is water under the bridge. His Honor 
let it in. 
Mr. Bowles: I object to it. 
The Court: Go ahead. 
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By Mr. Williams: 
Q. Mr. West, how long have you driven-! think I quali-
fied you this morning as an expert driver. A 
page 208 ~ truck going down a hill such as was in evidence 
there from the Seaboard slope on the north side 
at 35 miles an hour, leaving the path or lane and hitting 
the shoulder and going to a depth of 5 or 6 inches in that soft 
shoulder, in what distance upon the application of brakes 
and the dirt there could that truck be stopped f 
Mr. Bowles: If Your Honor please, this witness is not 
qualified to testify to anything like that. We object to it. 
There is no expert on stopping on soft shoulders. 
Mr. Williams: I will qualify him on that. 
Mr. Bowles: You must do that. 
Mr. Williams : I qualified him this morning as an expert 
automobile man. He said he was employed with the Stan-
dard Oil Company. · 
Mr. Bowles: We object to this in the first instance as not 
rebuttal. 
The -Court: It isn't rebuttal. He bas been on the witness 
stand before. 
Mr. Williams: We didn't have the speed until this man 
got on the witness stand. We didn't have this man's speed. 
The Court : See whether he is qualified. 
By Mr. Williams: 
Q. Mr. West, have you ever driven an auto-
page 209 ~ mobile? 
.A.. Yes. sir. 
Q. For what leng-th of time have you been driving auto-
mobiles? 
A. Ever since 1911. 
Q. How many years is thatY 
The Court: That is 23 years. The jury can understand 
that. 
Mr. Williams: Thank you, sir. 
Q. Are you used to stopping and starting and knowing the 
distance in which you can stop a car going at different 
speeds? 
A. Yes, sir. 
Q. Mr. West, an automobile truck such as the one you saw 
there when you got to the scen·e, going down the slope that 
you saw there from the· Seaboard overhead at 35 miles an 
hour, leaving the shoulder so that it begins to cut down its 
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speed and hits a soft shoulder that it goes into a depth or 
5 or 6 inches, as the testimony shows, in what distance upon 
the application of brakes can you stop that truck with the 
aid of the soil surface and things of that sort Y 
Mr. Bowles: If Your lionor please, I submit to the Court 
this witness is no better qualified to determine that than any 
member of this jury, so far as I know. It hasn't been shown 
he ever drove a truck in his life ; he is talking 
page 210 } about automobiles. · 
Mr. Williams : I will show that. 
Mr. Bowles: Then the particular circumstances, whether 
he has ever done that under these circumstances. Now, if 
Your Honor please, I am offering to this ·Court a very serious 
objection to having a gentleman come here who is not quali-
fied to testify about stopping. There is no evidence in this 
record that brakes were applied. Now this is not rebuttal 
testimony and this man is not qualified to tell about it. If 
he were. I should have no objection to it. 
The Court: I sustain your objection to the question in 
the form that it is asked. 
By Mr. Williams : 
Q. Mr. West, have you ever driven trucks during your 
twenty-three years of driving automobiles t 
A. Oh, yes. 
Q. Have you driven them as much as you have other cars 7 
A. Yes, sir. 
Q. Yon are acquainted with their stopping and starting 
and the distance in which you can stop trucks Y 
A. Yes, sir. 
Q. Have you ever driven a G. M. C. truck? 
A. Yes, sir. 
page 211 } Q. Yon have operated and stopped a G. M. C. 
truck? 
A. Yes, sir. 
Q. In what distance can you stop a truck going down at 
the place in question, knowing the rate to be 35 miles an 
hour and slowing down by reason-
The Court: I have sustained the objection to the question 
in the form that you asked it, Mr. William~. 
Mr. Williams: tTndge, I would like for Your Honor to 
frame the question. 
The Court:: I am not going to frame the question for you. 
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By Mr. Williams: 
Q. How quickly can you stop a truck under the conditions 
there in the direction this car took, going 35 miles an hour Y 
Mr. Bowles: If Your Honor please, I objec.t to that. 
The Court: Yes. This witness wasn't there and there are 
a whole lot of questions connected with that that I have ex-
cluded the witness .from hearing. 
Mr. Williams: Your Honor, I think the question is per-
fectly pertinent and relevant. 
·The Court: I don.'t think so. 
page 212 ~ By l\tfr. vVilliams: 
Q. In what distance could you stop such a truck 
as the one in question, four-wheel brakes, on the road and 
course this truck took that day Y 
Mr. Bowles: I object to that for the same reason. 
· The Coutr: Yes, he doesn't know what course it took. It 
is perfectly competent for this witness, it strikes me, to state 
in what distance a truck can be stopped and that is all you 
can ask, and you can ask him that. 
Mr. Williams: But it is the conditions in question. 
The Court: I know, but he doesn't know the conditions. 
Mr. Williams: Under the conditions existing that day. 
Is that proper, if Your Honor please Y 
The Court: No. Gentlemen of the jury, retire. 
Note : The jury retires from the court room. 
The Court: You can ask him perfectly well in what dis-
tance he could stop the truck and that is all you can ask him. 
You put in all of these other conditions. 
Mr. Williams: I am putting in the conditions that existed. 
They are the conditions under which he could stop it. 
The Court: He has never been in those conditions; he 
doesn't kno,v. You have got the whole thing 
page 213 ~ you want if you ask him in what distance you 
can stop a truck. · 
Note : The jury returns into the court room. 
By Mr. Williams: 
Q. Mr. West, in what distance could you stop a truck of 
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that kind, going 30 to 35 miles an hour, with four-wheel 
brakesY 
~1:r. Bowles: If Your Honor please, that is irrelevant,· I 
think, in the present case. 
The Court: I am going to let it in. 
Br. Bowles: Exception. 
By Mr. Williams: 
Q. Go ahead. 
A. 20 foot. 
Witnes~ ~tood aside. 
·' 
Mr. Bowles: Does Your Honor wish us to state the grounds 
of our exception. 
The Court: I will let the jury retire and you may state 
the grounds of the exception. 
Note : The jury retires from the court room. 
Mr. Bowles: If Your Honor please, we would now like 
to state the grounds of our objection. The first is that it 
is not rebuttal testimony; second, that the wit-
page 214 ~ ness was not qualified; the third ground is that 
the evidence admitted is inapplicable to the facts 
of this case and no conditions were given under which he 
could stop, whether down-hill or up-hill, level or what. 
Mr. Bowles: Now· at this time the defendant desires to 
renew its motion to strike this evidence, the Court having 
heard the evidence of the defendant and the cross examina-
tion of the defendant's witnesses, and we earnestly say ~o the 
Court that the def-endant's evidence now makes it still clearer 
that there has been no showing of negligence on the part of 
this defendant by the plaintiff and that a recovery can be only 
based upon negligence and in that situation the Court will 
be bound to set aside a verdict, in our view, if a verdict were 
given for the plaintiff, and if the Court desires it 've would 
like to cite the authorities on .that proposition. 
The Court: Motion overruled. 
l\1:r. Bowles: Exception for the reasons stated. 
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pag·e 215 } The court, thereupon, at the request of the 
plaintiff, gave to the jury the following instruc-
tions, Numbers 1. 2, 3, ·and 4, over the objections and ex-
ceptions of the defendant, as hereinafter set out: 
INSTRUCTION NO. 1. 
The court instructs the jury that it was the duty of the 
defendant's driver, while operating the truck along the Pe-
tersburg Pike, on the day in question, to use ordinary care: 
1. To keep the said truck at all times under reasonably 
complete control by reason of the appliances under his con-
trol with which the truck was equipped; 
2. To run and operate the said automobile at a proper rate 
of speed under the traffic and conditions then existing; 
3. To maintain a proper lookout; 
, And if the jury further believe from the evidence that the 
'aid defendant's driver failed to use ordinary care to per-
orm any· one or all of the foregoing duties and that by rea-
on thereof the said truck left the paved driveway and ran 
partially or wholly on the property of decedent and thereby 
killed him, while he was either standing or walking, then the 
defendant 'vas guilty of negligence; and if the jury further 
believe from the evidence that such negligence was the proxi-
mate cause of the death of plaintiff's decedent, they must find 
for the plaintiff. 
page 216 ~ INSTRUCTION NO. 2. 
The court instructs the jury that even though the jury may 
believe from the evidence in this case that another automo-
bile negligently interferred with the operation of defend--
ant's. truck, yet the court further instruct5; the jury that if 
negligence on the part of the driver of the truck in failing 
to keep a Jookout, in failing to have his car under reasonably 
complete oontrol, or in failing to drive his automobile at a 
proper rate of speed under the traffic, surface of the high-
way and other conditions then existing at the time of such 
negligent interference, if any such existed, efficiently con-
curred in causin~; the death of decedent, then your verdict 
must be for the plaintiff. 
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INSTRUCTION NO. 3. 
The court instructs the jury that even though you may be-
lieve that the driver of the defendant's truck lost control 
of his machine by reason of his attempting to save the boy 
or young man riding with him from falling out of the truck, 
yet if you further believe that the boy or young man was. 
placed in this dangerous position by reason of the negligen.ce 
of the defendant's driver in failing to have his tru~k urider 
reasonably complete control, or by reason of his failure· to 
keep a proper lookout~ or by reason of his driving at an 
excessive rate of speed under the traffic and conditions then 
existing, then this would not constitute a defense to this 
action. 
page 217} INSTRUCTION NO. 4. 
The court instructs the jury that if they find for the plain-
tiff, then in assessing the damages they should estimate the 
same with reference to: the probability of the life of the de-
ceased, and the jury have the right to determine such prob-
ability by reference to recognized scientific tables relating to 
the expectancy of human life; to compensation for the loss 
of the care, attention and society of the deceased to his widow 
and children and grandchildren; to such sum as they may 
deem fair and just by way of solace and comfort to his widow 
and children and grandchildren for the sorrow and mental 
anguish occasioned to them by his death, but in no event to 
exceed the amount sued for, and the jury may apportion the 
sum of their verdict for damages, if any, between the widow 
and children and grandchildren of the deceased. 
And the court thereupon gave to the jury at the request 
of the defendant, without waiver on its part of any of its 
objections and exceptions theretofore taken, the following in-
structions, Numbers, A, B, C, D, E, F, and G: 
INSTRU·CTION NO. A. 
The court instructs the jury that it is not sufficient in this 
-case for the plaintiff to establish merely that the defendant's 
truck left the paved portion of the highway and struck Eu-
gene West and Dayton Shorter; and the court tell~ y()U that 
the plaintiff cannot recover in this case unle~s you. believe 
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from a pr€ponderance of the evidence that the 
page 218 } truck driver was guilty of negligence in operat-
ing his truck under all the facts and circumstances 
shown in this case. Negligence on the part of the truck driver 
cannot be presumed in any particular, but, on the contrary,. 
it must be proved as any other fact; and the court tells you 
that the burden of proof rests on the plaintiff at all times 
thr<;>ughout the trial of this case·to establish by a preponder-
ance of the evidence that the truck driver was guilty of neg--
ligence under the circumstances shown in this case and every 
fact essential to place liability on the defendant. 
INSTRUCTION NO. B. 
The court instructs the jury that burden of proof means 
proof by the greater weight of the evidence. If you are un.., 
able to determine from the evidence whether the truck driver~ 
un,der all the facts and circumstances shoW'n in this case, was 
or was not negligent in the operation of the truck, or, if you 
believe that the evidence in this case is evenly balanced as 
to whether the truck driver was or 'vas not negligent under 
such circumstances, .or that it is just as probable from the 
evidence in this case that he was not negligent as that he 
was negligent, then the plaintiff has not proved his case by a 
preponderance of the evidence and you must find your ver-
dict for the defendant. 
INSTRUCTION NO. C. 
The court instructs the· jury that if you believe from the 
evidence in this case that the driver of the defendant's truck 
was driven off tl1e paved portion of the highway 
page 219 ~ by an automobile proceeding south on the Pe-
tersburg Pike and was thereby suddenly con-
fronted with an emergency created without fault on his part, 
.the law does not require the truck driver in such emergency 
to exercise all the presence of mind and care that a reasonably 
prudent person would exercise under ordinary circumstances, 
but the law makes allowances for the circumstances under 
which he is forced to act and the effect of the real or apparent 
peril on his mind and on his nervous and muscular reactions. 
And the court tells yon that., if you believe from the evi-
dence in this ease that the driver of the defendant's truck 
acted in such emergency under a reasonable apprehension 
of danger as an ordinarily prudent person might have done 
under the same circumstances, then the defendant is not re-
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sponsible for any injury or death resulting therefrom, and 
before the plaintiff can recover in this case you must believe 
from a preponderance of the evidence that the acts of the 
truck driver in such emergency were such that a reasonably 
prudent man would not have acted as the truck driver did 
under the same circumstances. 
INSTRU·CTION NO. D. 
The court instructs the jury that if you believe from the 
evidence in this case that the boy riding on the defendant's 
truck suddenly started to fall out of the truck and that the 
driver of the truck was thereby suddenly confronted with 
an emergency created without fault on his part, the law does 
not require the truck driver in such emergency to exercise 
all the presence of mind and care that a reasonably prudent 
person would exercise under ordinary circum-
page 220 ~ stances, but the law makes allowances for the 
circumstances under which he is forced to act 
a:nd the effect of the real or apparent peril on his mind and 
on his nervous and muscular reactions. 
And the court tells you that, if you believe from the evi-
dence in this case that the driver of the defendant's truck 
acted in such emergency under a reasonable apprehension of 
danger as an ordinarily prud~nt person might have done 
under the same circumstances, then the defendant is not re-
sponsible for any injury or death resulting therefrom, and 
before the plaintiff can recover in this case you must believe 
from a preponderance of the evidence that the acts of the 
truck driver in such emergency were such that a reasonably 
prudent man would not have acted as the truck driver did 
under the same circumstances. 
INSTRUCTION NO. E. 
The court instructs the jury that if you believe fron1 the 
evidence in this case that Eugene West and Dayton Shorter 
'vere killed as the result of an unavoidable accident, you must 
find your verdict for the defendant, and you must so find 
even though you may also believe that there 'vas no fault on 
their part. 
INSTRUCTION NO. F. 
The court instructs the jury that if you believe from the 
evidence in this case that, while the driver of the defendant's 
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truck was operating his truck with ordinary care north-
wardly along the Petersburg Pike, an automobile proceeding 
southwardly on· the Pike was driven so danger-
page 221 ~ ously near to the defendant's truck that the de-
fendant's truck was thereby forced off the ce:-
ment part of the highway o~to the so~t shoulder thereof, 
and that the boy riding on the defendant's truck was thereby 
caused to lose his balance and fall out of the truck, and that 
the driver of the defendant "s truck thereupon acted as an 
ordinarily prudent person would have done under those cir-
cumstances in attempting to grab and hold the 'boy, and that 
these circumstances caused the driver of the defendant's 
truck to lose control of his truck without negligence on his 
part, and that Eugene West and Dayton Shorter were there-
by killed, then the court tells you that the accident in this 
case was an unavoidable accident and you must find your 
verdict for the defendant. 
INSTRUCTION NO. G. 
The court instructs the jury that you must consider this 
case solely on the evidence submitted to you and on the law 
laid down in the instructions of the court, and you must not 
allow any sympathy you may feel to influence your verdict. 
A verdict cannot be based, in whole or in part, on conjec-
ture, surmise, or sympathy. It must be based solely upon 
the evidence in the case and the instructions of the court . 
. The defendant, prior to the giving of the foregoing in-
structions to the jury, objected and excepted to the giving 
of any instructions for the plaintiff on the ground that there 
is no evidence in this case of any negligence of the defend.:. 
ant's driver or evidence to support a verdict for the plaintiff, 
, and the defendant further objected and excepted 
page 222 ~ individually to the several instructions given 
at the request of the plaintiff, as follows: 
Instruction No. 1. 
1. The instruction is not law· and there is no evidence to 
support any of the matters contained therein. · 
2. There is no evidence to show a failure to keep a rea-
sonably complete control, referred to in paragraph num-
bered one therein, and the uncontradicted evidence is to the 
contrary. 
3. There is no evidence to show a failure to operate the 
L. Bromm: Baking ·Co. y. Ada "\r. West, Admrx., etc. :143 
truck at a proper rate of speed under the traffic and other 
·conditions then existing, and the uncontradicted evidence is 
to the contrary. , .. 
4. There is no evidence to sho'v a failure to maintain a 
proper lookout and the uncontradicted evidence is to the con-
trary. 
5. The instruction is inapplicable tQ the evidence and tells 
the jury as a matter of law that the defendant was negligent 
if they believe matters not shown in evidence and in conflict 
therewith and allows the jury to base a verdict for the plain-
tiff on. matters not shown in evidence but in conflict there-
~~ . 
6. The instruction is confusing and irrelevant. 
Instruction No. 2. 
1. There is no evidence to support the items of negli-
gence on which the instruction is predicated as set forth in 
objections to Instruction No. One. 
2. The instuction does not requires proof by a preponder-
ance of the evidence. 
3. The instruction ignores the existence of the emergency 
as to which the evidence is uncontradicted, and 
page 223 } allows the jury to determine as a matter in con-
flict whether there was an interference with the 
defendant's truck by another car, which matter was estab-
lished as an undisputed fact by uncontradicted evidence. 
4. The instruction does not state- the proper degree of care 
required of the defendant in the situation disclosed by the 
uncontradicted evidence; the only issue being, whether the 
defendant's driver exercised such care as a prudent man 
might have exercised after he was put in the two emergen-
cies. 
5. The instruction directs a verdict and is inapplicable 
to the facts and circumstances. of thls case. 
Instruction No .. 3. 
1. There is no evidenee to support the items of negligence 
on which the instruction is predicated, as set forth in ob-
jections to Instructions Nos. 1 and 2. 
2. The instruction is a duplication of other instructions, 
is confusi~g and irrelevant to the facts of this case. 
3. The instruction is at variance with the law applicable 
in an emergency which was established as fact by uncontra-
dicted evidence and with the degree of care required in such 
emerge'ncy. 
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I-nstruction. No. 4. 
1. The instruction is without sufficient evidence to sup-
port it. . 
2. There is no evidence of earnings or earning power to 
which the probability of life may be applied. 
page 224 ~ 3. There is insufficient evidence to measure the 
loss of care, attention and society to the widow, 
children and grandchildren. 
4. There is no evidence upon which to measure the solace 
and comfort to the 'vidow, children and grandchildren, inas-
much as the record does not sho'v w·ho are the children and 
grandchildren. 
5. Reference to solace and comfort as disti11oouished from 
care, attention and society is an unnecessary repetition of 
essentially the same things. 
6. The jury. is left. to conjecture, guess and surmise as to 
the damages under this instruction and can only reach a con-
clusion as to the assessment of damages by ·such means. 
page 225 ~ Note : After having been instructed by the 
Court as to the law governing the case and hav-
ing heard argument by counsel, the jury retired to their room 
to consider of their verdict, whereupon they returned into 
Court with the following verdict: ''We, the jury, on the 
issue joined find for the plaintiff against the defendant L .. 
Bromm Baking Company and assess the amount of damages 
at $5,000.00, payable to Ada V. West, widow of Eugene West, 
decedent.'', and thereupon the jury 'vere discharged from 
further consideration of the case. 
Mr. Bowles: May it please the ·Court, the defendant 
moves to set aside the verdict of the jury and to· enter up 
judgment, notwithstanding the verdict, for the defendant on 
the ground that the ·Court erred in failing to grant the de-
fendant's motion to strike, on the ground that the verdict 
is :without any evidence to support it and is contrary to the 
evidence; and failing· so to do the defendant moves the .Court 
·to set aside the verdict and grant a new trial on the usual 
grounds: misdirection of the jury, contrary to the evidence, 
without evidenc.e to support it and for errors committed dur-
ing the course of the trial, as stated in the exceptions taken, 
for the admission and exclusion of evidence, for erroneous 
instructions given and for the objections to the instructions 
given for the plaintiff as modified, to which I believe we 
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· agreed we could state our grounds of exceptions 
page 226 ~ but have not yet done so. 
· Now, if Your Honor please, we presented t9 
the Court very seriously our motion to strike at the end of 
the plaintiff's testimony and we renewed that motion at the 
end of the defendant's testimony, and we still feel that mo-
tion was a correct motion, that the Court should have granted 
the motion, that the Court should now set aside the verdict 
and enter up judgment on the grounds stated, and I should 
like to be heard on this. 
The Court: I am going to give you an opportunity to be 
heard, sir. 
Mr. Bowles: I forgot to add to my grounds: excessive 
damages. I meant to cover that in my statement there is no 
evidence to support it. In other words, that the damages 
are excessive in the light of the fact there is no evidence to 
support ~ny damages. 
• • • 
page 227 ~ Virginia : 
In the Circuit Court of Chesterfield County. 
I, Edwin P. Cox, .Judge of the Circuit ·Court of Chester-
field County, Virginia, do certify that the evidence, instruc-
tions and other incidents of trial contained in the foregoing 
typewritten book of two hundred twenty-six pages is all the 
evidence, instructions and incidents of trial in .the case of 
Ada V. West, Administratrix of the estate of Eugene W. 
West, Deceased, v. L. Bromm Baking Company, Inc., both 
by the plaintiff and the defendant, and that the plaintiff had 
due notice of the application for the certification thereof in 
accordance with law. 
Given under my hand this 12th day of February, 1935. 
E.D·WIN P. COX, 
~T udge of the Circuit Court of Chesterfield 
County. 
page 228 ~ Virginia : 
'--'~!• I. ,- ~ 1 I . 
· ' In the Circuit .Court of Chesterfield County. 
I, Philip V. Cogbill, Clerk of the Circuit ~Court of Ches-
terfield County, do hereby certify that the foregoing is a true 
146 Supreme Court of Appeals of Virginia. 
transcript of the record in the case of Ada V. West, Ad-
ministratrix of the estate of Eugene W. West, Deceased, v. 
L. Bromm Baking· Company, Inc., and a true copy of tlie 
stenographic report of the testimony, instructions and other 
incidents of the trial of said action; that the plaintiff had 
due notice of the defendant's intention to apply for said 
transcript, and that the bond required of the defendant in 
the order of January 19th, 1935, was duly given within fifteen-
days thereafter in accordance there~th. 
Given under my hand this 12th day of February, 1935. 
PHILIP V. COGBILL, 
·Clerk of the Circuit Court of Ches-
terfield County. 
A Copy-Teste : 
~L B. WATTS, C. C. 
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